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. INTRODUCTION

1 On September 20, 1996, the Commission adopted a Report and Order
implementing Section 276 of the Communications Act of 1934, as amended by the Telecommunications
Act of 1996 ("1996 Act").! In the Report and Order, the Commission adopted new rules and policies
governing the payphone industry that: (1) establish aplan to ensurefair compensation for "each and every
completed intrastate and interstate call using [a] payphone]; ]1"? (2) discontinue intrastate and interstate
carrier access charge payphone service elements and payments and intrastate and interstate payphone
subsdies from basic exchange sarvices® (3) prescribe nongtructural safeguards for Bell Operating
Company ("BOC") payphones;* (4) permit the BOCs to negotiate with payphone location providers on

1 Implementation of the Pay Telephone Reclassification and Compensation Provisions of the
Telecommunications Act of 1996, CC Docket No. 96-128, Report and Order, FCC 96-388 (rel. Sept. 20, 1996) ("Report and
Order"), appeal docketed sub nom. lllinois Public Telecommunications Assn. v. FCC and United States, Case No. 96-1394
(D.C. Cir., filed Oct. 17, 1996); Notice of Proposed Rulemaking, 11 FCC Rcd 6716 (1996) ("Notice").

2 47 U.S.C. § 276(b)(1)(A).
3 47 U.S.C. § 276(b)(1)(B).

4 47 U.S.C. § 276(b)(1)(C).
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the interLATA carrier presubscribed to their payphones;® (5) permit dl payphone service providers to
negotiate with location providers on the intraLATA carrier presubscribed to their payphones;® and (6)
adopt guiddines for use by the gates in establishing public interest payphones to be located "where there
would otherwise not be a payphong].]"”

2. In the Report and Order, we noted that Telecommunications Act of 1996
fundamentaly changes tdecommunications regulation. We stated that the 1996 Act erects a "pro-
competitive deregulatory nationd framework designed to accelerate rapid private sector deployment of
advanced tdlecommunications and information technologies and servicesto dl Americans by opening dl
telecommunications marketsto competition.® To this end, we advanced the twin goals of Section 276 of
the Act of "promot[ing] competition among payphone service providers and promot[ing] the widespread
deployment of payphone services to the benefit of the generd public...".° We sought to diminate those
regulatory congraints that inhibit the ability both to enter and exit the payphone marketplace, and to
compete for the right to provide services to customers through payphones. At the same time, we
recognized that a trangtion period is necessary to diminate the effects of some long-standing barriers to
ful competition in the payphone market. For this reason, we concluded that we would continue, for a
limited time, to regulate certain aspects of the payphone market, but only until such time as the market
evolves to erase these sources of market distortions.

3. On October 21, 1996, a number of parties filed petitions requesting that the
Commission reconsider or clarify the rules we adopted in the Report and Order.’® These petitions have
asthar generd focus the Commission'scondusions regarding dl of the fallowing: the status of competition
in the payphone marketplace; the use of market-based compensationfor payphone cdls; the appropriate
per-cal compensation amount for various types of cdls, the Commission's authority to let the market set
locd coin rates; state entry and exit regulaions, who should pay the per-cal compensation; how calls
should be tracked; how per-cal compensation payments should be administered; the amount and
appropriate payors of the interim flat-rate compensation; the vauation of loca exchange carriers ("LECS")
payphone assets, federd tariffing for payphone-related services, and various other requirements relaing
to payphones. In this Order on Reconsideration, we address each of these issues and conclude that the
petitions for recons deration should be denied, withtwo limited exceptions, because wefind, as discussed
more fully in this Order, that the petitions contain no new evidence or arguments not contemplated by our
condusions inthe Report and Order.™ On two issues, we grant requests for reconsiderationand modify:

5 47 U.S.C. § 276(b)(1)(D).

6 47 U.S.C. 8 276(b)(1)(E).

7 47 U.S.C. § 276(b)(2).

8 S. Conf. Rep. No. 104-230, 104th Cong., 2d Sess. 1 (1996).

° 47 U.S.C. 8 276(b)(1).

10 A list of the parties filing petitions, along with the abbreviated names this Order uses to refer to the

parties, is included as Appendix A. Similarly, Appendix B lists those parties that filed oppositions or comments on the
petitions.

1 Section 405 of the Act states, in relevant part, that:

Reconsiderations shal be governed by such generd rules as the Commission may establish, except
that no evidence other than newly discovered evidence, evidence which has become available only
since the origind taking of evidence, or evidence which the Commission or designated authority
within the Commission believes should have been taken in the original proceeding shall be taken on
any reconsideration.



Federal Communications Commission FCC 96-439

(1) the requirements for LEC tariffing of payphone services and unbundled network functionaities, and
(2) the requirementsfor L ECsto remove unregulated payphone costs fromthe carrier commonline charge
and to reflect the gpplication of multiline subscriber line charges to payphone lines. We also make a
number of clarifications throughout this Order on Recongderation.

47 U.S.C. Section 405(a).
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. ISSUES

A. COMPENSATION FOR EACH AND EVERY COMPLETED INTRASTATE AND
INTERSTATE CALL ORIGINATED BY PAYPHONES

1. Payphone Calls Subject to this Rulemaking and Compensation Amount

a. Report and Order

4, Defining Fair Compensation. The Commission concluded that, once competitive
market conditions exist, the most appropriate way to ensure that payphone service providers ("PSPs')
receive far compensation for each cdl isto let the market set the price for individud cdls originated on
payphones.’? We concluded that it is only in cases where the market does not or cannot function properly
that the Commission needs to take affirmative steps to ensure fair compensation.*3

5. The Commission concluded that the trangtionto market-based rates should occur
in two phases. Because LECs will terminate, pursuant to Section 276(b)(1)(b), subsidies for their
payphones within one year of the effective date of the rules adopted in this proceeding, LECs will not be
digibleto receive compensation under Section 276(b)(1)(a) until that terminationdate.** Theperiod before
per-call compensation becomes effective will be the firg phase of implementing the rules adopted in this
proceeding. During thisfirst phase, states may continueto set theloca coin ratein the samemanner asthey
currently do. States may, however, move to market-based local coin rates anytime during thisperiod. In
addition, the states mugt conduct their examinationof payphone regulations during this period to review and
remove, if necessary, those regulations that affect competition, such as entry and exit restrictions.®
Interexchange carriers ("1XCs") will pay compensation for access code calls and subscriber 800 cdls on
aflat-rate basis® In addition, under the Report and Order, dl payphones must provide free access to
dialtone, emergency cdls, and telecommunications relay service ("TRS") cdls for the hearing disabled.”

6. The Commissonstated inthe Report and Order that, in the second phase, which
will begin on October 7, 1997, LECs will have aready terminated the subsidies prohibited by Section
276(b)(2)(B), and per-call tracking capabilities will bein place!® The carriers to whom payphone cdls
are routed will be responsible for tracking each compensable call and remitting per-cal compensation to
the PSP. During this second year, which isthefirst year of per-cal compensation (as opposed to flat-rate
compensation), the market will be alowed to set the rate for loca coin cdls, unlessthe state can show that
there are market failures that would not alow market-based rates. 1n addition, during the second phase,
to alow us to ascertain the status of competition in the payphone marketplace, we concluded that IXCs
must pay PSPs a default rate of $.35 for each compensable cdl, which may be changed by mutud

12 Report and Order at para. 49.
13 Id.

14 1d. at para. 50.

15 Id.

16 Id.

17 Id.

18 Id. at para. 51.
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agreement.’® PSPswill be required to post the local coin rate they choose to charge at each payphone.®
During the second phase, the Commission may review, at our option, the deregulation of local coin rates
nationwide and determine whether marketplace disfunctions exist, such as locationa monopolies caused
by the sze of the location with an exclusive PSP contract or the caller's lack of time to identify potentia
substitute payphones, and should be addressed by the Commission.?

7. Ensuring Fair Compensation To ensure far compensation, we concluded in the
Report and Order that we must provide for compensation for access code calls and subscriber 800 and
other toll-free number cals, whether they are intrastate or interstate in destination.?> We concluded that
we must ensurefar compensationfor 0+ calsthat use BOC payphones.? We concluded further that once
the BOCs reclassfy their payphones and terminate dl subsidies, pursuant to Section 276(b)(1)(B), they
may receive the compensation established by the Report and Order, so long as they do not otherwise
receive compensation for use of their payphonesin originating 0+ cals?* We dso concluded that, in the
absence of a contract providing compensationto the PSP for intraLATA 0+ cdls, the PSP shdl be digible
to collect per-call compensationfromthe carrier to whomthe cal isrouted.? In addition, the Commission
concluded that PSPs should receive compensationfor internationa calls. We found that we have authority
under Sections 4(i) and 201(b) of the Communications Act of 1934, as amended, to ensure that PSPs are
farly compensated for internationd as wel as interstate and intrastate cals usng their payphonesin the
United States.?® Further, we found no evidence of congressiond intent to leave internationa cdls
uncompensated under Section 276.%

8. Locd Coin Cdls. The Commisson concluded in the Report and Order that the
market should be alowed to set the price for dl compensable cdls, including a loca coin cal.® The
Commission concluded that competition and a deregulatory, market-based approachto setting locd coin
rates is appropriate, because existing loca coin rates are not "necessarily fairly compensatory.'?® We
recognized, however, that the competitive conditions, which are a prerequisite to a deregulatory, market-
based approach, do not currently exist and cannot be achieved immediatdly.* Many states impose
regulations on PSPs, including certain requirements that must be fulfilled before a PSP can enter or exit the
payphone marketplace. In addition, in somelocations, because of the size of the location with an exclusve
PSP contract or the caller's lack of time to identify potential substitute payphones, the PSP may be able
to charge an inflated rate for loca calls based on its monopoly, pursuant to an exclusive contract withthe

19 Id.

20 Id.

21 Id.

22 Id. at para. 52.

28 Id. at para. 53.

24 Id.

25 Id.

26 Id. at para. 54.
27 Id.

2 |d. at para. 56.
29 Id. at para. 58.

30 Id. at para. 59.
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location provider, on dl payphones at certain types of locations3! We concluded that such monopoly
location arrangements, in the absence of regulatory oversight, could impair competition.?

0. Based on these concerns, the Commissionconcluded that the overal trangtion to
market-based loca coin rates should not occur immediady.® During the first phase, the states will be
responsble for both ensuring that PSPs are fairly compensated for loca coin cals and protecting
consumersfrom excessve rates. Eventualy, when fully competitive conditions exist, the marketplace will
address both concerns. We concluded that, during this period before per-call, as opposed to flat-rate,
compensation becomes effective, states may continue to set the local coin rate inthe same manner asthey
currently do.3* States may, however, move to market-based local coin rates anytime during this period,
and are encouraged to do so. Inaddition, each state should examine and modify its regulations gpplicable
to payphones and PSPs, removing, in particular, those rules that impose market entry or exit
requirements®* We concluded that, for purposes of ensuring fair compensation through a competitive
marketplace, the states should remove only those regulations that affect payphone competition; the states
remain free a dl times to impose regulations, on a competitively neutra basis, to provide consumerswith
information and price disclosure®® In addition, the states at dl times must ensure that acocess to diatone,
emergency cdls, and tdlecommunications relay servicecdlsfor the hearing disabled are available from all
payphones at no charge to the caller.’

10. Pursuant to the Report and Order, at the conclusionof thisfird period, the market
will be alowed to st the price for alocd coin cal. The Commission concluded that it should make an
exception to the market-based approach, however, for tatesthat are able to demongtrate with specificity
that market falluresexist within the state that would not alow market-basedrates. Such adetailed showing
could consst of, for example, a detailed summary of the record of a state proceeding that examines the
cogts of providing payphone service within that state and the reasons why the public interest is served by
having the state set rates within that market.*® The Commission concluded that, during the second phase,
after theinitid period of flat-rate compensation, we have the discretionto review market-based loca coin
rates nationwide and determine whether marketplace disfunctions, such as locationa monopolies where
the size of the location or the cdler's lack of time to identify any potentia subgtitute payphones, exist and
should be addressed by the Commission. If, at that point, we find that the deregulationof local coinrates
warrants modification due to market failures, we may choose, for example, to set a cap onthe number of
cdls subject to compensationfrom particular payphones to limit the exercise of locational market power.*
Absent such a finding, at the conclusion of the second phase, the market-based local coin rate at these
payphones will be the default compensation rate for dl compensable cdls in absence of an agreement

31 Id.
32 Id.
33 1d. at para. 60.
34 1d.
35 Id.
36 Id.
37 Id.
38 1d. at para. 61.

e Id.
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between the PSP and the carrier-payor.*

11.  Weconcluded inthe Report and Order that we must ensure fair compensationfor
"411"and other directory assistance cdls frompayphones by permitting the PSP to charge a market-based
rate for this service, dthough a PSP may decline to charge for this sarvice if it chooses®  In addition, to
help ensure that a LEC does not discriminate in favor of its own payphones, we concluded that if the
incumbent LEC imposes a fee on independent payphone Eroviders for "411" cdls, then the LEC mugt
impute the same fee to its own payphones for this service.*

12. Payphone Fraud. TheCommissionhasrecognized, snceitfirst addressedtheissue
of compensation for subscriber 800 cdls in 1991, that a PSP "could attach an autodialer to aﬂgayphone
and have it place repeated 800 cdls ... to increase the amount of compensation [it] receives™ Section
227(b)(1) of the Act statesthat it is unlanful for any person to use an autodider to cal "any service for
which the cdled party is charged for the cdl[.]" We concluded in theReport and Order that this provision
barsthe use of autodia ersto generate payphone compensationby cdling toll-free 800 numbers, whichare
billed to the cdled party.** We noted that the Commission will aggressively take action againgt those
involved in such fraud. The Commission has the authority under the 1996 Act and its rules to take civil
enforcement actionagaingt a PSP who ddliberately violates our compensationrulesby placing tall free cdls
smply to obtain compensation from the carriers. More importantly, we noted that such activity may be
fraud by wire and subject to crimina pendties®

13. The Commission has previoudy adopted adefinition of "payphone” in the access
code cdl compensation proceeding, dthough the definition is used only for purposes of the hbilling and
collection of the compensation in that proceeding.*® We concluded in that proceeding that payphones
appearing on the LEC-provided customer-owned, coin-operated telephone ("COCOT") ligts were
payphonesthat aredigiblefor compensation.*’ If apayphone provider doesnot subscribeto anidentifiable
payphone service, or if its payphone is omitted from the COCOT ligt in error, the provider is required to
provide dterndive verificationinformationto the I X C paying compensation. We concluded in the Report
and Order that this definition of "payphone,” regardiessif the payphone in question is independently- or
LEC-provided, will be sufficient for the payment of compensation as mandated by Section 276 and the
instant proceeding.*® Inaddition, al payphoneswill be required to transmit specific payphone coding digits
as a part of their automatic number identification ("ANI"), which will asss in identifying them to
compensation payors. Beyond the immediate purposes of paying compensation, we concluded that a
payphone is any telephone made available to the public on afee-per-call bas's, independent of any other
commercid transaction, for the purpose of making telephone cdls, whether the telephone is coin-operated

40 Id.

41 Id. at para. 62.

42 Id.

43 Id. at para. 65.

44 Id.

45 Id.

46 Reconsideration Order, 8 FCC Red at 7156-57.
47 Id.

48 Report and Order at para. 66.
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or is activated either by caling collect or using a caling card.*®

14.  Completed Cdls. TheCommission concluded thet a"completed cal” isacall that
isanswered by the called party.> To comply with the mandate of Section 276, we concluded that multiple
sequentid calls made through the use of a payphone's "#" button should be counted as separate cals for
compensation purposes.® We concluded further that Section 276(b)(1)(A) was not intended to apply to
both incoming and outgoing calls>? Because PSPs may block incoming calls, they are able to restrict use
of their payphonesif they are concerned about alack of compensation. For thisreason, we concluded that
incoming cd!_g are not withinthe purview of Section276, and it isnot required, as a result, to address them
in the order.

15.  CompensationAmount. Becausewe established in theReport and Order that the
payphone marketplace haslow entry and exit barriers and will likely become increesingly competitive, we
concluded that the market (or the states, where there are specia circumstances) is best able to set the
appropriate pricefor payphone calsinthe long term.> We concluded further that the appropriate per-call
compensationamount ultimetely isthe amount the particular payphone chargesfor aloca coincal, because
the market will determine the fair compensation rate for those cdls® If arate is compensatory for local
coin cdls, then it is an appropriate compensation amount for other cals as well, because the cost of
originaing the various types of payphone cals are smilar. We concluded that the per-call compensation
amount equal to the locd coin rate is a default rate that will gpply only in the absence of a negotiated
agreement betweenthe parties. PSPs, IXCs, subscriber 800 carriers, and intraLATA carriers may agree
on an amount for some or al compensable cals that is either higher or lower than theloca coinrate at a
given payphone.>®

16.  Toadlowustoascertain the gatus of competitioninthe payphone marketplace, we
concluded that we should establish the default E)er-cdl rate for two years before leaving it to the market
to set the rate, absent any changesinour rules®” More specificaly, until October 7, 1997, IXCswill pay
flat-rate compensation to PSPs.%®  After the initid period, when per-cal tracking capabilities will bein
place, we concludethat I X Cswill be required to pay a default rate of $.35 per cdl, which is currently the
locd coinrateinfour of the five states that have deregulated their local calling rates. The carrier-payor and
the PSP may agree to a compensation rate thet is different, and, therefore, the default rate would not
apply.> For coinless payphones, which by definition do not have aloca coin rate, the default rate will

49 Id.

50 Id. at para. 63.

51 Id.

52 Id. at para. 64.

53 Id.

54 Id. at paras. 11-19.
55 Id. at para. 70.

56 Id. at para. 71.

57 Id. at para. 72.

58 Id.

59 Id.
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remain $.35 per cdl for as long as this rate is fairly compensable under Section 276(b)(1)(A).*° We
concluded that mandeting a per-call amount for inmate payphones, which do not alow loca coin cdls,
could possibly lead to adouble recovery of costs already included in higher-than-average operator service
rates and specia surcharges onend-user phone hills for cals made on these payphones.®* We concluded
further that semi-public payphones are entitled to receive per-cal compensation in the same manner as
public payphones.®?

b. Petitions

17.  Ddining Far Compensation. AT&T argues that the Commisson's assumption
regarding the ability of the market to set afair compensation amount is unfounded, because the requisite
competition in the market does not exist.** DC People's Counsdl contends that the Report and Order is
based on the faulty premisethat local coin calingis compstitive, and that by encouraging states to identify
possble market falures, the Commisson ingppropriately shifts the burdens to the states to rebut the
Commission'spremise® CdiforniaPUC arguesthat theReport and Order makes no showing that market
forces can develop fair and reasonable rates.®

18.  CdiforniaPUC contends that the Report and Order both creates the potentia of
asystemof unregulated single-owner monopoliesinthe payphone businessand falsto addressthe exercise
of monopoly power at payphone locations with respect to individua consumers.®® Maine arguesthat a
proper record inthis proceeding would likely show that locationa monopolies congtitute virtudly the entire
payphone services market.®” New Y ork DPS contendsthat competition among PSPs will continue to be
for prime locations, not for lower locd coinrates. AccordingtoNew Y ork DPS, thiscompetition will lead,
inturn, to locationa monopolies, where PSPs can charge high rates to maximize profits® M Cl contends
that market-based rates will dlow callers to become captive to higher payphone cdling rates.®® LDDS
contends further that PSPs will have an incentive to mark up the local coin rate as a means of recovering
locational monopoly profits.”

19.  EnsuringFair Compensation. TheRBOCsrequest that the Commission clarify that
the BOCs are able to collect per-call compensationfor 0+ cadls oninmate payphones when the BOCs do

60 Id.
61 Id. at para. 74.

62 Id. at para. 75.

63 AT&T Petition at 11.

64 DC People's Counsel Petition at 8-9.
65 California PUC Petition at 4.

66 Id. at 5.

67 Maine Petition at 11.

68 New Y ork DPS Petition at 9.

69 MCI Petition at 2-4.

70 LDDS Petition at 9-10.
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not otherwise receive compensati on pursuant to a contract.”* MCI contends that the Commission should
reconsder its conclusion to provide compensation to BOCs for any 0+ calls whenthey do not otherwise
receive compensation pursuant to a contract.”> MCI contends further that, because IXC have existing
contractud relationships with location providers for an established amount of compensation, the
Commiss grsfs conclusonimpermissibly interfereswiththe pre-existing contract incontravention of Section
276(b)(3).

20. MCI arguesthat the Commissionshould reconsider itsconclusionto provide per-
cdl compensation for internationa calls, because the domestic carrier would not have the information
necessary to hill the consumer and the settlementsprocesswould precludecarriersfromrecovering the cost
of compensation through their rates.”* Similarly, Sprint argues that the Commission should reconsider its
conclusion to provide per-cal compensation for internationa calls, because there is no basis for the
assumption that Congress intended to indude internationa cals in the class of compensable cals.™ In
addition, Sprint argues that, with regard to compensation for internationd calls, the Commission doesnot
sufficiently articulate its reliance on Sections 4(i) and 201(b) of the Act.”

21.  Cable & Wirdesscontendsthat the Commissonshould dlowcarriersto treat cdls
re-originated within the carrier's platform as a single compensable call.”” It contends further that the
Commission has required carriers to treat such calls as multiple cals because it does not understand the
technicd difficultiesinidentifying call sequences. Cable& Wirdessmaintainsthat its| SDN-based platform
cannot generate records of payphone-originated cdlsto alow it to track re-originated calls for purposes
of compensation.”

22.  APCCrequeststhat the Commissionrequire any carrier that blockscalsoriginating
from payphones to notify ther ive PSP and provide an announcement to the caller that the carrier,
not the PSP, isblockingthe call.” In support of itsrequest, APCC arguesthat acarrier's blocking of cals
without such a natification could lead to consumer confusion about why the call was not completed and
possible injury to the PSP's business® AirTouch contends that IXCs should not be permitted to block
cdls originated by payphones.®! If the Commission continues to alow such blocking, AirTouch and

7 RBOC Petition a 3-5. Use of the term "RBOCS" in this Order on Reconsideration refers to the RBOC
Payphone Coalition, which includes six of the seven Bell Operating Companies, but does not include Ameritech.

72 MCI Petition at 5.

& 1d. at 5-6.

74 Id. at 6.

& Sprint Petition at 13.

76 Id.

m Cable & Wireless Petition a 15-16. As we stated in the Report and Order, "[sjome |XCsallow acaller

to make successive calls, once she dias her calling card information, by pushing the "#' button at the conclusion of each
call to regenerate the dialtone." Report and Order at n.220.

78 Id.
7 APCC Petition at 2-3.
80 Id.

81 AirTouch Petition at 14-15.
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PageNet argue, PSPs should be required to provide a coin deposit mechanism that allows callers to
continue placing subscriber 800 calls.®

23. M Cl arguesthat, because PSPs have the option of blocking subscriber 800 cals,
the Commissionshould reconsider itsdecisionto establish aper-call compensationrate for subscriber 800
cals® According to MCI, PSPs can block subscriber 800 cdls if they are concerned about a lack of

compensation.®

24, Loca CoinCdls. CdliforniaPUC, New Y ork DPS, Ohio PUC, OklahomaCC,
Texas PUC, DC People's Counsdl, and Consumer's Union argue that the Commisson's conclusons
concerning local coin ratesin the Report and Order condtitutes unwarranted preemption of Sate authority
over intrastate telecommunications and is inconsistent with Section 2(b) of the Act.®® Maine contends
further that if Congress had intended the Commission's rulemaking authority under Section 276(b)(1)(AZ
to extend to local coin rates, it would have referred to "rates’ or "charges," not merely "compensation.'®
In addition, Maine argues that the Commission's action is not justified by the present record, and that its
preamyption authority is limited to removing only inconsistent tate regulations.®” Maine aso contends that
the Commission's decison not to regulate the local coin rate is a decision to forbear under Section 10 of
the Act, and that the Commission failed to make the specified findings required in that section.®®

25. Maine and New York DPS argue that the Commission faled to give adequate
noticg, in violation of the Administrative Procedures Act, that it was contemplating deregulation.®® Maine
argues further that commenters were not afforded an opportunity to address the merits of deregulation,
because they did not know that it was a possible outcome of the proceeding.*®

26. Maine and Oklahoma contend that there is no evidence that loca coin rates are
not fairly compensatory.®® In addition, Maine argues that deregulated local coin rates could alow PSPs
to over-recover their costs and lead to rates that exceed economic costs.”? Texas PUC and Consumer's
Union argue further that unrestricted local coinrates are not in the public interest because they will lead to
"price gouging" of payphone calers®® New Y ork DPS contends that the deregulation of local coin rates

82 1d. at 15; PageNet Petition at 23.

83 MCI Petition at 4.

84 Id.

85 Cdifornia PUC Petition at 2; Consumer's Union Petition at 2; DC Peopl€e's Counsel Petition at 5-7; New
York DPS Petition at 2, 4-6; Ohio PUC Petition at 7; Oklahoma CC Petition at 2; Texas PUC Petition at 2-3.

86 Maine Petition at 7-8.

87 1d. at 10.

88 Id. at 9-10.

89 Maine Petition at 16-17; New Y ork DPS Petition at 2, 4-6.

90 Maine Petition at 16-17.

9 Maine Petition at 4-6; Oklahoma CC Petition at 2.

92 Maine Petition at 14.

93 Consumer's Union Petition at 3; Texas PUC Petition at 4-5.
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is contrary to the public interest. New Y ork DPS argues that increasesinlocd coinrates are likely to be
met with "extreme customer reaction and antagonism."*

27.  Ohio PUC arguesthat market-based rates do not dwaysleadtoreasonably priced
payphone services to cdlers, particularly where a singSIe PSP has a monopoly over the provison of
payphones in a particular location, such as an arport.”> For this reason, Ohio PUC requests that the
Commission modify its rulesto permit state commissonsto place an end-user rate cap on the price of a
locd cdl when PSPs "are redizing extraordinarily high profits because cusomers are dill, in effect, ina
monopoly situaion."® Oklahoma CC requests that the Commission permit the states to identify
immediatdly payphone market failures that judify state regulation instead of recommending the market
failuresto the Commissionfor investigation after the failurespersist.®” Oklahoma CC and Texas PUC also
request that the Commission alow states to establish arate ceiling for loca coin rates during the first year
in which per-cal compensation isin effect.

28. Maine arguesthat the Commissonlacksjurisdictionto impose market-based rates
for intrastate directory assistance cdls from payphones®® New York DPS contends that directory
assstance cdls are a uniqudy loca issue that should not be subject to a market-based rate.'® MCI
requests that the Commission clarify that PSPs are entitled to require consumers to deposit coinsinto the
phone for directory assistance calls, as with any other loca cal, and that carrier is not required to
compensate the PSP.1%

29.  SW Bdl requeststhat the Commissondarify that OSPs may be compensated for
nor-revenue g)roducing "0-" generd assgtance cdls where a cdler asks for cdling rates or diding
ingructions In addition, SW Bell arguesthat PSPs may choose to obtain compensation for these calls
through a coin deposit.’®

30. Payphone Fraud. MCI argues tha the Commission should reconsder its
conclusions regarding payphone compensationfraud.™® Accordingto MCl, the Commission hasnot taken
effective steps to reduce the risk of fraud faced by IXCs!® Sprint and PageNet argue that the
Commission should take additiona steps to prevent unscrupulous cdlers from caling subscriber 800

94 New Y ork DPS Petition at 8.

95 Ohio PUC Petition at 5-7.

96 Id. at 8.

o7 Oklahoma CC Petition at 3-4.

98 Oklahoma CC Petition at 4: Texas PUC petition at 5-6.
99 Maine Petition at 12.

100 New Y ork DPS Petition at 9-10.

101 MCI Petition at 7.

102 SW Bell Petition at 5.

103 Id

104 MCI Petition at 7.

105 Id
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numbers for the express purpose of increasing compensation.%®

31 MCI argues that the Commission should reconsider the Report and Order's
conclusions about the definitionof "payphone."®” According to MCl, theReport and Order providestwo
definitions of payphone.’® MCI requests that the Commission adopt one definition of "payphone’ that, at
aminimum, gates that the payphone should be compliance with the information digit requirement to be
entitied to compensation.’® MCI reguests further that the Commission clarify that phones in hotdls,
dormitory rooms, or hospital roomsarenot entitled to compensation.*'° Sprint arguesthat the Commission
must require LECs to provide, free of charge, alis of emergency numbers, because cdls to suchnumbers
from payphones are exempt from compensation.

32. The RBOCs, AT&T, and Sprint request that the Commission clarify that PSPs
must transmit phone information digits within the payphone ANI to be €eigible to receive
compensation.*'? MCI requests, more specifically, that the Commissionorder al non-L EC payphonesto
transmit the 70 code as part of the ANI, and dl LEC payphones to tranamit the 27" code as part of the
ANI to assist indetecting potentia payphone fraud.*** According to MCl, the"07" code does not identify
apayphone, but merely indicates that alineis restricted.**

33.  Compensation Amount. AT&T, MCI, PCIA, and PageNet contend that the
Commissionshould reconsider the per-call compensationamount, as established in the Report and Order,
because it is inconsstent with the Commission's approach in the local competition proceeding.!®
According to AT&T, the Commisson proposed in the Notice a cost-based compensation method for
determining per-cal compensation, but ultimately rejected al cost-based proposals, including a proposa
that would have used the same type of long-run incremental cost analysis the Commission found
appropriate in the local competition proceeding.** Similarly, LDDS, Cable & Wirdless, and AirTouch
argue that the Commisson mugt base its compensation amount on the costs PSPs incur in originating
compensable calls'” AirTouch arguesthat the compensation rate adopted by the Commissionimproperly
compensates PSPs for customer premises equipment (“"CPE") rather than for services that the payphone

106 PageNet Petition at 21-23; Sprint Petition at 12.

107 MCI Petition at 8-10.

108 Id. at 8.

109 Id. at 9.

110 Id. at 10.

111 Sprint Petition at 18-19.

112 AT&T Petition at 23; RBOC Petition at 6-7; Sprint Petition at 18.
113 MCI Petition at 8.

114 Id. at 14.

115 AT&T Petition at 5-8; MCI Petition at 2-4; PageNet Petition at 3; PCIA Petition at 8.
118 AT&T Petition at 5-6.

117 AirTouch Petition at 11; Cable & Wireless Petition at 3-6; LDDS Petition at 10-11.
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provides.® MCI and PCIA argue that the Commission should reconsider its adoption of market-based
rates for PSPs for subscriber 800 messsaging cals, because such compensation does not result in fair
compensation, and PSPs will receive a windfal for use of their payphones.!'® Sprint requests that the
Commission rescind the Report and Order in toto, or, in the aternative, establish a compensation rate of
$0, unlessthere is evidence that such arateis not fair.'?°

34.  WPTA contends that the Commisson must reconsider the compensation
mechanism adopted in the Report and Order, because the Commission has not carried out its statutory
mandate to provide auniformper-call compensationrate that fairly compensates PSPs.*2 WPTA argues
that the Commission must prescribe a uniform per-call rate of approximately $.90 to $1.50 for each
compensable cdl.*?? WPTA further argues that the compensation provided by the Report and Order
covers only the margind costs of originating compensable calls and is, therefore, inadequate and not
"fair."'% |n addition, WPTA argues that compensable did-around calls should be treated "as a 'taking'
under the framework of Artide V of the Amendments to the Condtitution of the United States and ‘just
compensation’ paid accordingly.'%*

35.  AT&T and Sprint argue that the Report and Order ignoresevidencein the record
that local coin rates are both excessive and an inappropriate surrogate upon which to base per-cal
compensaion.’® To support its argument, AT& T cites to comments that argue that the loca coin rate
should be higher than a coinless cal because of coin collection and other costs associated with the
former.'?® Similarly, MCI, LDDS, Cable & Wirdless, PageNet contend that use of the local coinrateis
animproper basis for evauating the costs of dl payphone-originated calls, because costs vary for eachtype
of payphone cal.’?” In addition, AT& T arguesthat thereislitle basis to use $.35 as a default market rate
for the firgt two years of the compensation mechanism.*2 LDDS contends that the $.35 defaullt rate is
based on an insufficient factua record and relies only ondatafromrurd, Westernstates.'? Sprint argues
that the $.35 per-call default rate exceeds the IXC's revenue on a typicd toll-free cal.** If it continues
to useloca coin rates as asurrogate, LDDS argues, the Commisson must adjust the rate downward to

118 AirTouch Petition at 13-14.

119 MCI Petition at 2-4; PCIA Petition at 7-8.

120 Sprint Petition at 1-2.

121 WPTA Petition at i.

122 Id. at 11.

123 Id. at 6-8.
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reflect the cost savings the PSP experiences and to account for the potential for strategic pricing by
PSPs.131 AT&T contends that, because of wide differentids in revenues, it is impossible to develop a
unitary market price that would be applicable to both access code and 800 subscriber calls.*?

36.  The Inmate Codition and Invison request that the Commission reconsider its
conclusion that inmate providers not be entitled to receive a specid $.90 per-call compensation amount
for their payphones® They argue that a specia per-cal compensation amount is warranted because
inmate providers have higher service costs than other PSPs and that the intrastate O+ cals they carry are
frequently capped by the states at AT& T's standard collect rate for interLATA cals®™® Invison argues
further that the $.90 per cdl rate that it requests would bein lieu of, not in addition to, the higher-than-
average operator sarvices rates often charged at inmate payphones.’*  In addition, the Inmate Codlition
argues that in most states, an addition of $.90 per cdl would not raise the inmate payphone surcharge
above that imposed by the three largest IXCs.23

37.  AT&T and MCI request that the Commisson daify that state compensation
requirements for intrastate access code calls are preempted by the comPensati on mechanism adopted in
the Report and Order, as of the effective date of interim compensation. ™’

c. Comments

38. TheRBOCsargue that the Commissionwas required by Section 276 to mandate
per-call compensation, because the BOC PSPs would not receive any compensation for 0+ calls absent
Commission intervention.**® They argue further that MCl's contentionthat sucha mandate impermissibly
interferes with existing contractsis not convincing, because MCl argues essentialy that the contracts will
be lessprofitable, not nullified or void.*** WorldCom and M Cl oppose any attempt by the BOCsto obtain
compensationfor 0+ calls* WorldCom arguesthat so long as the BOC receives payphone subsidies or
usage fees, they dready are "fairly compensated” for each and every cal made using their payphones.
WorldComa so assertsthat the Commissionhas aready incorrectly compensated the BOCsby arbitrarily
exduding them from paying compensation during the interim period.! CompTd argues that the
Commissionshould apply an incremental cost compensation rate limited to those cals that the PSPisnot
dlowed to block, while market rates should be used for O+ and locd coin cdls for which the PSP has

131 LDDS Petition at 11.

132 AT&T Petition at 13.

133 Inmate Coalition Petition at 2-5; Invision Petition at 2.
134 Inmate Coalition Petition at iii; Invision Petition at 3-5.
135 Inmate Coalition Petition at 5-6; Invision Petition at 7-8.
136 Inmate Coalition Petition at 10.

187 AT&T Petition at 23; MCI Petition at 22.

138 RBOC Comments at 1.

139 Id. at 2.

140 WorldCom Comments at 7-8; MCl Comments at 4-5.

141 WorldCom Petition at 7-8.
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discretionto establishthe appropriate rate.'*> APCC and the RBOCs argue that international calls should
be compensated because Congress intended to indude those cdls and principles of equity require such

compensation.**

39. Peoples argues that if the Commissondlows| X Csto block subscriber 800 calls
from payphones, then it must require these carriers to inform the caller that the blocked cal is not dueto
a payphone equipment mafunction.' AT&T opposes APCC's request that carriers who block 800
subscriber cals be required to play an announcement for the benfit of the PSP, asserting that PSPs have
the ability to protect themselves by placing Sgns at their payphoneswhichinformconsumersthat some cals
may be blocked at the request of the carrier or 800 subscriber.'® CompTel aso opposes APCC's
request, asserting that the PSP isinthe best positionbothto prevent blockage by negotiatingwithcarriers,
and to explain to their own customers the reason such blockage occurs.*® CompTe arguestha Sgnage
at the payphone could fully explain to end-users the reasons for potentia bl ockage, while it would be
expendve and technicaly difficult for carriers to provide such an audible message.™*

40.  TheRBOCsargue that no specid rules -- favoring or disfavoring inmate PSPs--
arerequired, and that review of state pricing regulation of inmate payphoneswould be premature, because
many state payphone rules will be subject to review at the state level over the next few months*® MCI
urgesthe Commissionto reject the request of Inmate Codlitionfor compensation of $.90 per call to be pad
to PSPs providing phonesfor inmatesin prisons.!*® MCI argues that, while inmate phonesinvolve specia
circumstances, the PSP hasthe opportunity to contract for far compensationfor dl cdls fromsuchphones.
Therefore, as with O+ cals, according to MCI, there is no need for the Commission to prescribe any
compensationfor cals frominmate phones.> On the other hand, Peoples agrees with petitionersthat the
Commission should fairly compensate PSPs for services rendered on inmate payphones®™! The Inmate
Coadlitionarguesthat the BOC PSPs should not receive per-call compensationon 0+ cdls fromther inmate
payphones as long as they otherwise receive compensationfor these calls ™2 It arguesfurther that because
the interim compensation amount applies only to access code and subscriber 800 cdlls, and that dl cdls
fromBOC inmate payphonesare 0+ calls, the BOCs inmate payphones are not digible to receive interim
compensation.®> The Inmate Codlition contends that the RBOC petition's reference to the higher cost of

142 CompTel Comments at 6-7.

143 APCC Comments at 21; RBOC Comments at 3.

144 Peoples Comments at 10. Peoples states that frustrated callers may vent their anger in the payphone
itself, causing severe damage to the equipment. 1d.

145 AT&T Comments at 14. See also Sprint Comments at 8.

146 CompTel Opposition at 2-3. Seeaso LCl Commentsat 5.

147 Id.

148 RBOC Comments at 3.

149 MCI Comments at 3.

150 1d. at 3-4.

151 Peoples Comments on 12.

152 Inmate Coalition Comments at 2-5.
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providing inmate services makes clear the need for a special compensation rate for inmate payphones.>

41. The RBOCs, APCC, and Peoples support the Commission's market-based
approach to satting the compensation amount for compensable calls™> The RBOCs argue that a cost-
based approach should be avoided for the following reasons. (1) cost-based measures are inappropriate
for payphones, where the market is structured to function effectively; (2) cost-based compensationwill lead
to a severe reduction in the number of payphones available for public use; and (3) market-based gs)rici ng
will not lead to overcompensation, and could possibly lead to artificialy low compensation rates™ The
RBOCs aso argue that the cost-based approachrelied upon by the Commission in the local competition
proceeding isinapplicable to the payphone proceeding because Section 276 cdls for "far compensation,”
while Section 252 requires interconnection and network eements charges to be "based on cost."™™ In
addition, the RBOCs and APCC contend that cost-based pricing methodol ogies may be appropriate to
regulated industries, but not to competitive ones, likethe payphone industry.**®  On the other hand, severa
commenters, including Arch, AT&T, and LCI, retate the pogition that reliance onactual market rates or
fully digtributed costsis incongstent with the compensation methodology adopted by the Commission in
the Local Competition proceeding, which adopted TELRIC asan agg)ropriate methodology for carriers
to recover their interconnection costs of origination and termination.*

42.  APCC contends that market-based compensation mandated by the Report and
Order does not congtitutea"windfal" for PSPs.*%° It contends further that the I X Cs are beginning to pay
compensation fees that they should have been paying al dong, if not for government-mandated
"unblocking’ requirements.'®* APCC argues that the $.35 per-call default compensation rate is within the
range of reasonable cost estimates established on the record.’®> On the other hand, TRA and Touch 1
assert that the Commission's market-based approach is ingppropriate because the real competition in the
payphone market isfor accessto prime locations, whichtendstoincreasecommiss onpaymentsto location
providers, rather than reduce rates charged to payphone users.!®® They argue that this encourages PSPs
to charge higher ratesin order to compete for prime locations.***  AirTouch argues that the compensation
rate established by the Commission is excessive, and should instead be based upon the PSPS' costs for
making a payphone available!® AirTouch and PCIA assart that the Commission has improperly
compensated PSPs for ther customer premises equipment, and not for the limited network access they
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155 APCC Comments at 8-10; Peoples Comments at 4-5; RBOC Comments at 4.

156 RBOC Comments at 4.
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offer.1®®  Similarly, Arch asserts that the Commission's market-based approach will result in an
inappropriate windfal to PSPs, which will undercut effective compensation in both the payphone and
messaging industries’®’

43.  Severa commenters argue that loca coin rates are not an appropriate surrogate
for aper-call compensationrate for 800 subscriber and access code calls.'%® AT&T, for example, argues
that thereisno current "market” for loca coin cdls and that, inany event, loca coin calls are an excessve
measure of the costsincurred in making apayphone available for an 800 subscriber or access code call. 1
CompTd addsthat local coin ratesinclude costs, such as coin collection and monitoring, not associated
withaccess code cals!™® AT&T and CompTed assert that the use of thelocal coin rate as asurrogate will
lead to drategic pricing by PSPs, because logt revenues from high local coin rates would be recouped
through higher per cal compensation on 0+ and access code calls.'* These commenters add that
consumers will be harmed by sucha systembecause it will impose hidden surcharges on access code and
subscriber 800 cals’? LCl commentsthat itisunaware of any sourcefor determining what local coinrate
aPSPis charging for a particular payphone, which would alow unscrupulous PSPs to inflate their daims
to compensation.t”® LCI concludes that the only way for carriers to respond to these problems may be
to block al calls from payphones’

44.  The Commissionreceived anumber of lettersfrom a subscriber 800 end-usersin
whichthey expressed concerns that the rulesadopted in the Report and Order could adversdly affect ther
costs of doing business!™ Mot of these letters recommend that the Commission either adopt aper-call
compensationamount lower than the $.35 interim rate adopted in the Report and Order, or adopt a user-
pays system.>”®  These commenters argue that a$.35 rate is Significantly above the cost incurred for such
calls, and so condtitutesasubsidy to PSPs.t’” Many of these|etters al so recommend that the Commission
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168 See eq., Arch Comments a 3-4; AT&T Comments at 2-7; CompTel Comments at 8-10; LCI Comments
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adopt a simple, non-complex means for ensuring that payphone owners receive compensation.*® Other
commenters argue that the Commissionshould not adopt a" coin-deposit” systemthat would interfere with
the ability of end-users to obtain toll-free access to subscriber gpplications and credit card caling. ™

45.  APCC disputes arguments by petitionersthet al payphones should betreated as
locational monopoalies, and it argues that the price of a locd cdl is susceptible to numerous market
influences, including (1) the ability of calersto use ancther nearby payphone; (2) the ability of customers
to use wirdless phones, and (3) the ability of customersto complainto alocation provider about excessve
local coinrates.*® In addition, APCC arguesthat the | X Cs have not refuted the Commission's conclusion
that the ability oflgrl\e | X Cstoblock cdlsfrompayphones provides an additiona market check on excessive
local coin rates.

46.  The RBOCs argue that by requiring in Section 276 that the Commission must
provide for compensation for dl cdls originated by a payphone, Congress intended that the Commisson
would adopt regulations affecting loca coin rates. Therefore, the RBOCs argue, the Commissiondid not
lack jurisdiction to deregulate loca coin rates®2 Similarly, NJPA contends that Section 276 provides a
graightforward, unambiguous grant of intrastate jurisdiction, and that the Commission would have
contravened the clear purpose of that provision if it had failed to address compensation for loca coin
cals!® The RBOCs contend that if the local coin rate is not deregulated, then, contrary to the intent of
Congress, the entire payphone industry will continue to be subject to pervasive regulation.®* NJPA and
Peoples argue thet, by deferring regulation for one year to alow the states to prepare for the change, the
Commission's gpproach to loca coin call deregulation has been characterized by caution and restraint. 2%
NJPA argues that the Commission expresdy concluded that competitively-neutrd state regulations were
not vulnerable to preemption.'®® Peoples contends that unlessthe states have the burden of demonstrating
market failures before the Commission, the states will enact rate cdlings and other regulations inStuations
where the market is fully functioning.®” The RBOCs contend that because the Commission promulgated
regul etionsth% Eyvill apply to payphones, pursuant to Section 276, the forbearance provision of the Act has
no relevance.

18 Sep eq, Letter from David A. Taylor, Delta Air Lines, to Regina Keeney, Chief, Common Carrier Bureau, dated
October 18, 1996; Letter from David Kreinberg, Comverse Technology, Inc., to Regina Keeney, Chief, Common Carrier
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47.  The RBOCs and NJPA contend that there is no basis to arguments that the
Commissionfailed to give adequate notice that it was considering deregulaing the local coinrate.’® They
argue that Section553(b)(13) of the APA requires that the notice of proposed rulemaking provide notice
of "either the terms or substance of the proposed rule or a description of the subject and issuesinvolved®
The RBOCsarguethat the Commissionrequested comment on how it should exerciseitsjurisdictionunder
Section 276 with respect to loca coin cdls, and outlined a range of options that included setting a
nationwide local coin rate or providing guidelines for the states. The RBOCs contend further that the
Commissionwas under no obligation to adopt the precise proposals contained in the Notice, and that the
deregulation of locd coin rates was a logica outgrowth of the Commisson's obligation to provide for
compensationfor local cdls and itstentative condusions inthe Notice. > They notethat numerous parties,
indudingsome of the states that petitioned for recons deration of the Report and Order, addressed theissue
of loca coin deregulation in their comments. 2%

48.  The RBOCs contend that, becauseit is the LEC that mugt provide specia ANI
payphone coding digits and that it cannot provide such codes unless PSPs use COCOT lines, the
Commissionshould clarify that if a PSP does not use a COCOT line, then the PSP should not be digible
for compensation.!®® APCC does not object to the RBOCs request that a PSP's digibility for
compensationbe contingent on transmission of coding digits, but it opposes the request that PSPsbeforced
to subscribe to COCOT lines, because COCOT service (or areasonable equivaent) is not availablein
somejurisdictions.’® Ameritech arguesthat the Commission should not require PSPsto transmit payphone
coding digits within the ANI, becauseit is the LEC that will have to tranamit such digits, and Section 276
envisions a degree of separation between the telephone network and a LEC's payphone operations.®®
Touch1 supports M Cl's request that the Commissiondirect dl non-LEC PSPsto tranamit the " 70" coding
digitsand dl LEC payphonesto transmit the "27" coding digitsin order to receive per-cal compensation
for toll-free and access code cals.*®

49.  APCC does not oppose the IXC's request that the Commission clarify that Sate
compensation requirementsfor intrastateaccesscode cdlsare preempted by the compensation mechaniam
adopted in the Report and Order, as of the effective date of interim compensation.®” It does argue,
however, that the Commissionshould not preempt forms of compensation that are outside the scope of its
compensation rules’® WorldCom supports the argument made by MCI that the Commission should
darify that its rules supersede any state payphone compensation plans, in order to eiminate the potential
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for double recovery.'®
d. Discussion

50.  DdiningFair Compensation. Wedeny requeststhat werecons der our conclusions
inthe Report and Order about the existence of acompetitive payphone marketplace.®® IntheReport and
Order, we noted that while the 1996 Act does not prescribe a particular course of action to ensure fair
compensation for dl payphone cdls, it does specify that such action shal "promote competition among
payphone service providers and promote the widespread deployment of payphone services to the benefit
of the genera public].]"** Wefound intheReport and Order that the " payphone industry hasthe potentia
to be very competitive.?®? We conclude here that the policies we adopted in the Report and Order will
promote competition in a way that will benefit the genera public. Because robust competition will take
some time to develop, we provided in the Report and Order for a trangtion period before market-based
pricing becomes effective?® During this trandition period, "states may continue to set the local coin rate
inthe same manner asthey currently do."**  After this transition period, the Commissionmay, at itsoption,
"ascertain the status of competitionin the payphone marketplace,"?* and states may recommend possible
market failuresto the Commission for investigation.?® We conclude that, while the payphone marketplace
may not be currently fully competitive, the rules adopted in the instant proceeding will bring about
competition, and this phased-in approach to market-based pricing will dlow al parties to make the
appropriate adjustments over time. In addition, we conclude that by monitoring the status of competition
in the payphone marketplace, and by dlowing states to refer potential market failures to us, we have
ensured that market falures, particularly those arisng from so-called locational monopolies, will be
addressed. Because payphone callersin most cases are free to seek out adternative payphones in nearby
locations or able to make cdls from portable phones, we regject arguments by some petitioners that al
payphones will become individua unregulated monopolies with monopoly-leve pricing.

51.  Ensuring Fair Compensation. We disagree with MCl that our concluson in the
Report and Order concerning the ability of the BOCsto receive per-cal compensation for certain O+ calls
interferes with pre-existing contracts, as prohibited by Section 276(b)(3). First, we found in the Report
and Order that Section 276 mandates that the Commission provide for fair compensation for al calls
originated by payphones, induding O+ cals for which there is no contract that compensates the PSP.2%7

199 WorldCom Comments at 4.

200 CompTel has filed a Motion requesting that the Commission acceptits late-filed Petition for Reconsideration
or, in the alternative, treat its filing as Comments on Petitions for Reconsideration. In that the filing deadline for
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201 Report and Order at para. 48 (quoting 47 U.S.C. § 276(b)(1).
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Second, we found that because pre-exigting contracts are grandfathered by Section 276(b)(3), the BOCs
"would not otherwise receive any compensation for O+ callq,]" because the contracts for such cdls are
between the location provider and the payphone's presubscribed OSP.2%® Third, we concluded that,
without disturbing existing contracts that cover O+ cdls, the BOCs should be able to receive the per-cal
compensation established by the Report and Order, "so long as they do not otherwise receive
compensationfor ... originaing 0+ cals'® Findly, wenotethat, asthe RBOCspoint out, M Cl does not
argue that the pre-existing contracts between the location providers and the OSPs for BOC payphones
are nulified or void. In sum, we conclude that our determination in the Report and Order concerning
compensation for 0+ cdls originated by BOC payphones is required by the plain language of Section
276(b)(1)(A), which directs us provide fair compensation for "each and every completed intrastate and
interstate cal[,]" and this determination does not interfere with exising contracts in a manner that is
prohibited by Section 276(b)(3). Accordingly, we deny MCI's request for reconsderation of this
requirement.

52. Inresponsetothe RBOCS request that we darify that the BOCsareableto collect
per-call compensationfor 0+ cdlsoriginated from BOC inmate payphones, we conclude that such per-call
compensationiswarranted whenthe BOCsdo not otherwise receive compensation pursuant to a contract.
This clarification is consstent with our conclusion, as noted above, that BOCs should receive per-call
compensation on 0+ cdls from ther payphones in the absence of recaiving compensation under a
contract.?° In addition, the dlaification is consstent with our conclusion in the Report and Order that
inmate payphones are to receive the same compensation amount as other payphones, in the absence of a
contract that prescribes a compensation methodology.?! We aso darify here that inmate payphones,
whether or not they are maintained by the BOCs, are not digible for interim flat-rate compensation,
because such payphones are not capable of originating ether access code or subscriber 800 calls, and the
interim compensation is provided only for those two types of cdls. Because the level of 0+ commissions
paid pursuant to contract on operator service cdls is beyond the scope of both Section 276 and this
proceeding, we decline to require, as requested by NJPA, that "L ECs are required to makeavailable, on
a nondiscriminatory basis, any commission payments provided to their own payphone divisons in return
for the presubscription of operator sarvice traffic to the LEC."%*2

53.  Weconcluded in the Report and Order that we have the requisite authority under
Sections 4(i) and 201(b) of the Communications Act of 1934, as amended, to ensure that PSPs are fairly
compensated for internationa calls?® We relied upon our authority under these two sections of the Act,
because we concluded that there was "no evidence of congressiond intent to leave these cdls
uncompensated under Section276."%4 In addition, we found that a payphone performs similar functions
inoriginatingacdl, regardless of the cal'sdestination. Therefore, we conclude here that our determination
in the Report and Order, pursuant to Sections 4(i) and 201(b) of the Act, isinthe interest of equity and is

208 Id
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location providers.
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necessary to enact a comprehensive regulatory framework to compensate al payphone cdls that are not
otherwise compensated pursuant to contract. While MCI argues that it may be difficult for carriers to
recover the costs of per-cal compensation on internationd calls, we conclude, as discussed more fully
below, that carriers and PSPs may negatiate differing compensation amounts, which take into account
varying cogts, for different types of cals®!®

54.  Completed Cdls. Because it would be an interpretation inconsistent with our
responsibility under Section 276, we deny the request by Cable & Wireless that the Commission dlow
carriersto treat cdls re-originated withinthe carrier's platformas asngle compensable cal. Weconcluded
in the Report and Order that, to comply with our statutory mandeate that "each and every completed
intrastate and interstate cal” be compensated, "multiple sequentia cals made through the use of a
payphone's'# button should be counted as separate cals for compensation purposes.'?® Although Cable
& Wirdessstatesthat this approach is technicaly difficult, we note that the requirement thet carrierstrack
individua calls does not become effective for one year. Carrierswill be able to use this period to address
these types of technica difficulties with respect to their tracking obligations.

55. We dedine to require carriers, if they choose to block calls from particular
payphones, to provide an announcement to payphone cdlers indicating that it is not the payphone
equipment that is blocking the cdl. Although APCC and Peoples suggest that calers may become
confused and could possibly damage the payphone equipment, we concludethat PSPsarebetter equi pped
totakethe necessary steps, induding posting notices, to educate calersat ther payphonesand protect ther
equipment. We aso decline to reconsider our conclusion, as urged by AirTouch, that carriers are
permitted to block calls originated by payphones. We conclude that 800 subscribers that are concerned
that cdlers will not be able to reach them from payphones should contact their carriers and negotiate
contract terms that will ensure that the 800 subscribers are able to receive such cdls. In addition, for
reasons discussed more fully below,?!” we dedline to require the PSP to provide a coin-deposit mechanism
for calsthat are blocked by carriers.

56.  We disagree with MCl's argument that PSPs should not be compensated for
subscriber 800 calls because, according to MCI, they have the option of blocking these cdlsiif they are
concerned about alack of compensation. MCl arguesfurther that thisapproach would beincons stent with
our condusion inthe Report and Order that incoming cals need not be compensated because they can be
blocked.?*® First, we concluded intheReport and Order that the average payphone originatesasubstantia
number of subscriber 800 calls, inexcess of 85 suchcdls per month.?° In contrat, there was no showing
that the average payphone necessaxily receives any incoming cdlsin atypicd month. Second, while we
recognized in the Report and Order that carriers are permitted to block subscriber 800 calls, we did not
address blocking of subscriber 800 cdls by PSPs.?° We note here, however, that, if a PSP blocks access
code cdls (induding 1-800 access numbers), it is in violation of our rules under TOCSIA. Third, we
concludedinthe Report and Order that Section 276's mandate that we provide far compensationfor “each
and every completed intrastate and interstate cal” requires usto provide such compensationfor subscriber

25 Seepara. 71, below.
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800 calls?* For these reasons, we reject MCl's request that we reconsider our decision to compensate
subscriber 800 calls.

57. Loca CaoinCdls. A number of states argue that our conclusions concerning loca
coin rates congtitute unwarranted preemption of Sate authority over intrastate telecommunications and is
inconggtent with Section 2(b) of the Act. We disagree. Section 276 gives the Commission significant
authority to "take al actions necessary” to "promote the widespread deployment of payphone servicesto
the benfit of the general public'?? and, more specificaly, to ensure fair compensationfor "eachand every
completed intrastate and interstate call.'??® In enacting Section 276 after Section 2(b), and squarely
addressing the issue of interstate and intragtate jurisdiction, wefind that Congressintended for Section276
to take precedence over any contrary implications based on Section 2(b). While Section 2(b) of the Act
reservesto the statesjurisdiction over intrastate communications, Congress canmake an exceptionto that
gtatutory rule whenever it chooses:

...[l]nenacting the 1996 Act, there are other instances where Congressindisputably gave
the Commission intragtate jurisdiction without amending Section 2(b). For instance,
section 251(e)(1) provides that [tjhe Commisson shdl have exdusve jurisdiction over
those portions of the North American Numbering Plan that pertain to the United States.”
Section 253 directs the FCC to preempt state regulaions that prohibit the ability to
provide intrastate services. Section 276(b) directsthe Commissonto ‘establish a per call
compensation plan to ensure that payphone service providers are fairly compensated for
each and every completed intrastate and interstate call.  Section 276[(c)] provides that
[t]o the extent that any State requirements are inconagtent with the Commission's
regulations, the Commission's regulations on such matters shall preempt such State
requirements.” None of these provisionsis specificaly exempted from section 2(b), yet all
of them explicitly give the FCC jurisdiction over intrastate matters.2*

The exception in Section 276 isbroad. As dated in the Conference Report:  "In crafting implementing
rules, the Commissionis not bound to adhereto exising mechanisms or procedures established for genera
regulatory purposesin other provisions of the Communications Act."”® Congress gave Us the requisite
authority in Section 276 and directed usto adopt a comprehensive compensation plan for payphones, and
we did so in the Report and Order. Congress dso provided that "[t]o the extent that any State
requirements are inconsstent with the Commission's regulations, the Commission's regulations on such
matters shall preempt such State requirements."??® Contrary to an argument by Maine, we conclude that
Section 276(c) diminates any question about our authority to adopt a particular compensation plan, even
ifit contradictsexiding state regulations. Wedo not believe that Congresss use of theterm " compensation”

2l |d. at para. 52.
222 47 U.S.C. § 276(b)(L).
223 47 U.S.C. § 276(b)(1)(A).

224 Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, First Report and
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instead of "rates’, as argued by Maine, limits our authority to addressloca coin rates. We conclude that
because Congress gave us broad authority to enact a comprehensive payphone compensation plan, the
term "compensation” in Section 276 encompasses the authority to address local coin "rates," because the
locdl coinrateisthe only manner inwhicha PSP is compensated for local coincdls. Accordingly, we deny
al petitions for reconsderation that have astheir basis arguments that the Commission lacks jurisdiction
to deregulate locd coin rates, or that our action congtitutes unwarranted preemption.

58.  Weasorgect argumentsthat because the Commissonchoseto let the market set
locd coin rates in lieu of itsdf prescribing a nationwide rate or rate guidelines, that Section 10 of the Act
concerning forbearance applies??’ We conclude here that Congress required the Commission to adopt
regulations ensuring fair compensationfor dl payphone cals and |€ft it to the Commissionto determine the
appropriate approach to take. Therefore, because the Commission adopted acomprehensive regulatory
framework to ensure fair compensation for PSPs and will continue to have oversght over the payphone
industry, we conclude that we did not forebear from imposing regulation and are not required to conduct
the forbearance analysis required by Section 10.

59. Because Section276 givesthe Commissionjurisdictionto ensurefar compensation
for "each and every completed cal” originated by payphones, we conclude that we have jurisdiction,
contrary to arguments by Maine, to impose a market-based rate for intrastate directory assstance cdls
frompayphones. We aso clarify here, pursuant to arequest from MCl, that PSPs are entitled to require
consumers to deposit coins into the payphone for these cdls, as they would any other local call. In
responseto SW Bdl's request that the Commission clarify that PSPs may be compensated for O- genera
assstance cdls where the caller asks for cdl rates or diding instructions,??® we conclude that such a
clarificationisnot appropriate, because such operator inquiries, whichare diginct fromdirectory assistance
cdls, merdly seek information on how or whether to complete afuture cdl and, thus, are not "completed”
cdlsthat are compensable under Section 276.

60.  We conclude that, contrary to arguments by certain states, we gave adequate
notice to interested parties, in accordance with the APA, that we were contemplating action concerning
locd coin rates. We conclude further that this notice was broad enough to encompass the option we
ultimately adopted: the determination that the market should set the per-call ratefor locd coin calsat each
payphone. In the Notice, we stated:

We seek comment ... onhow we should exercise our jurisdictionunder Section276. We
have a range of options for ensuring fair compensation for these calls, and we seek
comment (2)2@ whichoptionwill ensure far compensationfor PSPswithrespect to coin sent-
paid cals.

We thendiscussed anumber of possible options withinthat range, including setting a nationwide loca coin
rate.? Our use of the term "range” is an indication that our articulation of possible optionsin the Notice
was not anexhaudive ligt, but merdy defined various points within the range. The Commission was under
no obligation to adopt the precise proposals contained in the Notice. We conclude here that letting the
market set loca coin rates was within the range of options on which we sought comment and a logicd
outgrowth from soliciting comment on "how we should exercise our jurisdiction under Section 276" with

27 See47U.SC. §10.

228 SW Bell Petition at 5.
229 Notice at para. 20.
230 Id. & 20. Mandating a nationwide local coin rate arguably restricts the states more than a market-based
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regard to local coin rates. We note, as the RBOCs point out,*! that various parties responding to the
Notice addressed the issue of Commission jurisdiction over loca coin ratesin their comments. 2

61. Inthe Report and Order, we stated that "[b]ased onthe record inthis proceeding,
we concludethat aderegulatory, market-based approachto settinglocal coinratesis appropriate, because
exigting loca coin rates are not necessarily fairly compensatory.'® We aso stated that "the market ... is
best able to set the appropriate price for payphone cdlsinthe longterm."?* We conclude here, aswedid
in the Report and Order, that the record contains Significant evidence, particularly inthe comments of the
RBOCsand the independent payphone providers, that the costsassoci ated witheach cal froma payphone
often exceed the locd coin rate in aparticular State. Therefore, we deny requests that we reconsider our
conclusions about local coinrates because of arguments by petitioners, suchas Maine and Oklahoma CC,
that there is no evidence that loca coin rates are not fairly compensatory. We aso reject suggestions by
certain petitioners that the deregulation of locd coin ratesis not in the public interest and will be met with
consumer antagonism.  While some disruption or confusion among payphone calersisinevitable with any
new policy, we conclude that market-based pricing will result inagreater availlability of payphonesat more
economicaly efficient prices, which will ultimately benefit cdlers

62. A number of states argue that market-based rates will not always lead to
reasonably priced payphone services, particularly in Stuations where the PSP is a monopoly provider.
Ohio PUC and Oklahoma CC both request gpprovd for loca coin cdl rate ceilings, while Oklahoma CC
individualy seeks permissionto identify market failures to the Commission immediately. We decline both
to reconsider our conclusions and to make the modifications suggested by the states. We conclude here
that the Report and Order adequately addresses the possibility of market failures that would lead to local
coin rates that are not reasonable” As we concluded in the Report and Order, we will make an
exception to the market-based approach for locd coin rates in those Stuations in which the state makes
ashowing that market-based rates are not possible due to amarket failure?® Because we intended the
exceptioninthe Report and Order to bealimited one, however, we concluded that a state's showing would
have to be detailed and likdly the result of a state proceeding that itsalf examined the market failure.

63. Payphone Fraud. MCI, Sprint, and Page request that we reconsider our
conclusions about payphone fraud and take steps to reduce the risk of fraud. In the Report and Order,
we stated that "[w]e will aggressively take action aga'nst those involved in such fraud" and detailed how
we would proceed to address fraudulent practices.”” Without any specific factua circumstances before
us, we dedine to take further steps that could be both costly and burdensome to dl parties involved in
payphone compensation. We will continue, however, to monitor developments in this area and respond
to specific requests for intervention from carriers or PSPs.

64. Inresponse to requests that we reconsider our condusions about the definitionof
"payphone," we make a brief clarification. For the fird year of the payphone compensation mechanism,
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whencompensation is paid on aflat-rate basis, the definition of "payphone,” for compensation purposes,
will be the one that we established inthe Second Report and Order in CC Docket No. 91-35, along with
the aternaive verification procedures>® Once per-call compensation becomes effective, we daify that,
tobedigblefor such compensation, payphoneswill be required to transmit specific payphone coding digits
asapart of their ANI, whichwill assist inidentifyingthemto compensation payors.?* Each payphone must
tranamit coding digitsthat specificdly identify it as a payphone, and not merely asarestricted line. Weaso
clarify, pursuant to arequest by MCl, that LECs must make available to PSPs, on atariffed bass, such
coding digits as a part of the ANI for each payphone. We decline to require PSPs to use COCOT lines,
as suggested by the RBOCs, because we have previoudy found that COCOT serviceis not avalable in
al jurisdictions2%°

65. More generally, as we stated in the Report and Order, "a payphone is any
telephone made available to the public onafee-per-cdl basis, independent of any commercid transaction,
for the purpose of making telephone cdls, whether the telephone is coin-operated or is activated either by
cdling collect or usng a cdling card."** We darify that this definition of "payphone’ exdudes from the
compensation mechanism phones in hotel rooms, dormitory rooms, or hospital rooms. We also conclude
that, as requested by Sprint, once per-call compensation becomes effective, LECs should provide to
carrier-payors alist of emergency numbers, as such cals are statutorily exempt from compensation. 2+

66.  Compensdion Amount. We deny al requests for reconsiderationof the per-call
compensationamount that we adopted inthe Report and Order, in which the partiesargue that the amount
is inconsgtent with the cost-based approach the Commission established in the local competition
proceeding. Although it could have directed us to adopt a particular methodology for determining fair
compensation, Congress did not mandate a cost-based standard for compensationin Section 276, asit did
inSection251. We concluded in the Report and Order that "use of a purely incremental cost standard for
dl cdls could leave PSPs without fair compensation for certain types of payphone calls, because such a
standard would not permit the PSP to recover areasonable shareof the joint and common costs associated
with those calls'?*® We conclude here that the cost-based TEL RIC standard that the Commissionrelied
upon in the local competition proceeding is inapplicable here, because the payphone industry is not a
bottleneck fadility that is subject to regulation at virtudly dl levels. We note that it would be particularly
burdensome to impose a TELRIC-like costing standard on independent payphone providers, who have
not had previous experience with any cogting systems. In addition, as we concluded in the Report and
Order, the payphone industry is likely to become increasingly competitive* We also reject suggestions
that use of a market-based compensation standard, in lieu of one that is cost based, will overcompensate
PSPs. The marketplace will ensure, over time, that PSPs are not overcompensated. Carriers have
sgnificant leverage withinthe marketpl aceto negotiatefor lower per-call compensationamounts, regardless
of thelocal coinrate at particular payphones, and to block subscriber 800 calls from payphoneswhenthe
associated compensation amounts are not agreeable to the carrier. Finally, we believe that a cost-based
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compensation standard could lead to areduction in payphones by limiting a PSP's recovery of its costs,
and this result would be at odds with the legidative purpose of Section 276 that we "promote the
widespread deployment of payphone services to the benefit if the generd public.'®*

67. More specificdly, in denying al requests for reconsderaion of the per-call
compensationamount that we adopted in the Report and Order, we regject the argumentsthat the per-call
compensation amount that we adopted in the Report and Order is inconsistent with the cost based
approach the Commission established in the local competition proceeding. We conclude that the cost-
based TELRIC plus a reasonable share of common cost standard upon which the Commisson relied in
theloca competition proceeding isingpplicable herefor threereasons. First, the purpose of the cost-based
standard in the interconnection proceeding is to enable competitors to share in the economies of scale,
scope and density, and thus rapidly to acquire potentialy "bottleneck” e ementsthat they cannot promptly
supply themselves, at a cost in conformance with competitive retall pricing. Because of the cost structure
of the industry and the ability of firmsto rgpidly enter, no such urgent need to share the benefits of these
economies appears in the present proceeding.

68.  Second, we conclude that Congress's use of the phrase "... payphone service
providers are fairly compensated for each and every completed interstate and intrastate call..."?* is a
different standard than the cost based standard articulated for the compensation for interconnection and
unbundled ements. We conclude that the PSP will be providing a competitive service (payphone use)
and should therefore receive compensation equa to the market-determined rate for proving this service.
As we noted in the Report and Order, the market, as it becomes competitive, should generate the a far
market-determined compensation rate. The cost-based interconnection standard, on the other hand,
compensates a carrier for the long run incrementa cost of providing interconnection or the long run
incrementa cost of providing an unbundled dement plus a reasonable share of the common costs. Since
the locd exchange is not yet competitive, we could not rely on the market to set competitive rates for
unbundled dements. In the case of payphones, the presence of multiple PSPs aready operating in many
markets, and the structure of the industry that dlowsrdatively easy entry and exit, leads usto conclude that
we can rely on market forces to provide for efficient pricing of these servicesin the near future.

69.  Third,the TELRIC plus commoncost standard inthelocal competitionproceeding
refers to the long run cost of an dement or physicd facility. Since there are rdlaively few common costs
between separate fadilities, TELRIC compensation will compensate a carrier for virtudly al costs
asociated with providing (the services of) that facility. Withthe additionof a share of the rdativdy smdl
common costs, the firmwill be able to cover itstotal costs. In this proceeding commenters argue that we
should apply a TSLRIC cost standard to only a subset of services (i.e., subscriber 800 and dial around
cdls) provided by afadility (payphone). Ingenerd when severd servicesare provided by the samefacility,
the incrementad cost of providing any one sarvice is very smdl and the common cost among these services
isverylarge. Thus, aTSLRIC standard under which acarrier iscompensated only for theincrementa cost
of each serviceindividualy without areasonable allocation of common costs, assuggested by commenters,
would not alowthe carrier to recover the total costs of providing all of the services. A TSLRIC standard
that yidds prices that recover a reasonable share of joint and common costs would require the difficult
alocation of those (large) costs among the different types of cals made from payphones.

70.  Wedsodeny WPTA'srequest that werecons der our compensationrules because
wedid not mandate a uniformper-call compensationamount of $.90 to $1.50 for each compensable call.
Under the approachwe established inthe Report and Order, the market isalowed to set the compensation
amount for cdls originated by each payphone. For market-based pricing to function effectively, there must

245 47U.S.C. § 276(b)(1).
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be some variation in compensation amounts from location to location. We aso deny Sprint'srequest that
weether rescind the Report and Order intoto or establisha per-call compensationamount of $0, because
Sprint does not present any arguments that were not aready considered or contemplated by the Report
and Order, and acompensationrate of $0 would not be in accord withour responsibility under the statute
to ensure fair compensation for dl payphone cdls.

71. A number of carriers argue that the loca coin rate is an inappropriate surrogate
uponwhichto base per-call compensation, because coincalshave additiona costs, suchas coin collection,
that other cdls do not incur. Therefore, the carriers argue, use of the local coin rate will tend to
overcompensate PSPs for compensable subscriber 800 and other calls. We disagree. Inthe Report and
Order, wefound that the costs of originating the various types of payphone calls aresmilar.?*’ If thereare
sgnificant cost differencesbetweenlocd coin cdls and other typesof cals, however, we bdieve that, over
time, the market will address these differencesand dictate appropriate per-call compensation amounts for
eachtypeof payphone cdl. Wedso bdievethat the market will addresslikely cost variationsin originating
locd coin cdls from payphone to payphone. In this environment of similar-but-not-identical costs in
originaing the various types of payphone calls, we concluded in the Report and Order that the local coin
rateisadefault rate that appliesinthe absence of a contract betweenthe carrier-payor and the PSP. Thus,
itisagtarting point for negotiations toward amutualy agreesble per-call compensation amount, not afixed
compensation rate. We conclude here that those carriers that are concerned about overcompensating
PSPsfor subscriber 800 cdls have substantiad leverage, by way of the ability to block these cdls fromall
or paticular payphones, to negotiate with PSPs about the appropriate per-call compensation amount.
Accordingly, we deny those requests for reconsideration that are premised on the local coin ratebeingan
inappropriate default compensation amount. We a so dedine to provide for downward adjusmentsinthe
default compensation amount to offset possible strategic pricing by PSPs; the carriers can make such
provisions themselves through the contracting process.

72.  Wedeny the petitions for reconsderation filed by the inmate PSPs. The inmate
PSPs argue that they should be entitled to receive a pecia $.90 per-call compensation amount because
their costs of service are higher than those of other PSPs. The inmate PSPs argue further that intrastate
0+ cdls are frequently subject to State rate caps that are equivaent to the large carriers standard collect
ratesfor interLATA cdls. Wenotethat Section 276(d), which containsthe only mention of inmate phones
in the payphone statute, states that "the term 'payphone service means the provison of public or sami-
public pay tel ephones, the provision of inmatete ephone servicein correctiond inditutions, and any ancillary
services."”® |n the Report and Order, we elected to treat inmate payphones in the same manner as dl
other payphones, induding semi-public payphones2*® Under thisapproach, inmate payphones are entitled
to recaive the default compensation rate for any cdl that is not otherwise compensated by contract or
through some other arrangement.? Becausevirtudly al calsoriginated by inmate payphonesare O+ cdls,
inmate PSPs tend to receive ther compensation pursuant to contract, which makes them indigible to
receive aper-call compensationamount. Aswefound intheReport and Order, however, whenever aPSP
is able to negotiate for itsdf the terms of compensation for the cdls its payphones originate, then our
Statutory obligation to provide far compensation is satisfied. ! We note that, in response to their
arguments about state-mandated intrastate tall rate cailings, the inmate petitioners may remind the states
that Section 276's mandate that PSPs be fairly compensated for dl payphone cdlsis an obligation thet is
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borne both by us and the states. If an inmate provider believes, after making its arguments to a particular
sate in light of Section 276 and the indant proceeding, that it is not receiving far compensation for
intrastatetoll cdls originated by itsinmate payphones, it may petitionthe Commissionto review the specific
date regulation of which it complains.

73.  AT&T and MCI request that the Commission darify that state compensation
requirements for intrastate access code calls are preempted by the compensation mechanism adopted in
the Report and Order, as of the effective date of interim compensation. On the other hand, APCC argues
that we should not preempt forms of compensation that are outside the scope of our compensation rules.
We conclude here that, in conjunction with reviewing, and removing if necessary, those regulations that
affect competition, such as entry and exit restrictions, pursuant to the Report and Order,%? states should
review their compensation regulations to ensure that PSPs are not receiving double compensation for
certaintypes of cals. After areasonable period for suchareview, if any party believesthat a specific sate
compensation rule conflicts with our rules, that party may file a petition for adeclaratory ruling, and the
Commissionwill eva uate the state compensationregulationat that time. Accordingly, wededine to make
the clarification requested by AT& T and MCI.

2. Entities Required to Pay Compensation

a. Report and Order

74.  The Commisson concluded in the Report and Order that the primary economic
beneficiary of payphone calls should compensate the PSPs.>* We concluded that the "carrier-pays'
systemfor per-call compensation places the payment obligationon the primary economic beneficiary inthe
least burdensome, most cost effective manner.>* The Commission has previously adopted such an
approach in the access code compensation proceeding, and the compensation participants have created
apayment system that is an appropriate mode for this proceeding.?® In addition, under the carrier-pays
system, individud carriers, while obligated to pay a specified per-call rate to PSPs, have the option of
recovering a different amount from their customers, including no amourt at al. 2

75.  The Commission concluded that it is the underlying, facilities-based carrier that
should be required to pay compensation to the PSP in lieu of a non-facilities-based carrier that resdlls
services, for example, to specific subscribers or to debit card users®’ Although we have concluded that
the primary economic beneficiary of payphone calls should bear the burden of paying compensation for
these cdlls, we concluded that, inthe interests of adminigrative efficiency and lower cogts, facilities-based
carriers should pay the per-call compensation for the cals received by their resdler customers®® We
concluded further that the facilities-based carriers may recover the expense of payphone per-cal
compensationfromther resdler customers as they deemappropriate, induding negatiating future contract
provisons that would require the resdller to reimburse the facilities-based carrier for the actua payphone
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compensation amounts associated with that particular resdller.®® While we did not place the burden of
paying per-call compensationdirectly onresdlersor debit card providers, we concluded that the underlying
carrier must begin paying compensation on al compensable calls facilitated by its resdler and debit card
customers zggd it is in turn, permitted to impose the payphone compensation amounts on these
customers.

b. Petitions

76.  AirTouch argues that the carrier-pays compensation system is not the least
burdensome compensationmechaniam, because it will impose substantia costs and burdens onthe paging
industry and lead to significant increases in 800 number service costs. ! In addition, it argues that the
carier pays sysem will harm the public interest by limiting the demand for paging services and rendering
the industry |ess competitive.2%?

77. PCIA, AirTouch, PageMart, and PageNet request that the Commissionreconsider
its decision to reject a "caler-pays' coin-deposit compensation mechanism.?®® They argue that the
Commissionbased itsdenia ontwo factorsthat do not withstand close scrutiny: (1) the burdenoncalers
of depositing coins to make a compensable cal; and (2) TOCSIA's prohibitionon adopting compensation
rulesfor interstate access code calls that require advance payment by consumers.?®* They contend both
that the Commission never articulated why a coin-deposit approach was burdensometo cdlers, and that
calsto subscriber 800 number messaging services fdl outside the definition of calls for which TOCSIA
may prohibit a coin-deposit compensation approach.?®

78.  AT&T contends that if the Commission decides to retain market-based
compensaion rates, the Commission should adopt a cdler-pays, coin-deposit approach to
compensation.?® |t argues that this agg)roach would ensure that callers understand the costs associated
with their decision to use a payphone.?®” As another dternative supported by the samerationde, AT& T
proposes that the Commission adopt a payphone usage fee that carriers would bill as agentsfor PSPs. 268

79.  Sprint contends that the Commission should reconsider its adoption of acarrier-
pays compensation approach in favor of a set us- fee® Sprint argues that the st use fee, unlike the
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carrier-pays compensation approach, would not be regarded as taxable revenue for the IXC.2 It argues
that the set use fee has the virtue of giving visibility to the public of the cost of using the payphone®™

80. PageNet contends that, if the carrier-pays methodology is adopted, the
Commission should limit IXCs to spreading the costs over al 800 subscribers and 800 access code
users.?2 It argues that this approach would minimize tracking and compensation administration costs®”
Pagel;l&t states that subscriber 800 carriers will not be able to bill their own subscribers on a per-call
basis.

81. PCIA, PageMart, and PageNet argue that the Commissionshould reconsider its
refusal to increase the subscriber line charge ("SLC") as means of preading the cost of compensationover
dl cdlers?® PCIA arguestha the generd public isthe primary economic beneficiary of p@/phone cdls,
and, therefore, the individual telephone subscribers should pay the costs of compensation.2”®

82. MCI, Sprint, and Cable & Wirdessargue that, concurrent withthe Commisson's
conclusion that the primary economic beneficiary of a cal should pay the requisite compensation to the
PSP, resdllers should be required to pay compensation for the calls they receive from payphones, aswell
as assume responsibility for the cal tracking required by the Report and Order.?”” Sprint argues further
that thereisno guaranteethat the facilities-based carrier will be able to recover the costs of compensation
from its resdlers?”® According to Sprint, facilities-based carriers are not able to tell whether a resdler-
handled cal has been completed.?”®

c. Comments

83.  TheRBOCscontend that, under the carrier-pays approach adopted inthe Report
and Order, carriers can convert "carrier pays' into a set-use fee themsalves by passing costs through to
customers as separate line items in their bills2

84.  AirTouch, PCIA and Arch, among other commenters, reassert their position that
a"carier-pays' sysem of compensationis unduly burdensome or violative of TOCSIA.?8t PCIA argues
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that messaging subscribers have no control over which payphone is used by the cdler, while the party
placing the cdl can choose between payphones and should thus be the party responsible to pay
compensaion.®? AT&T assarts that if the Commission adopts a market-based compensation system,
rather than a TEL RIC-based approach, it must regject the use of a " carrier-pays’ system because there is
not currently an end-user focused market for loca coin cals?® Sprint assarts that a caller-pays system
diminates the adminigrative cogts and potentia for fraudulent diding of toll free cdls as a means of
generating additiona revenues for the PSP, and also states that Section 226(e)(2) of the Act is not a bar
to up-front payments by the caling party.®* AirTouch concludes that a caller-pays sysem, not acarrier-
pays one, places the payment obligation onthe primary economic beneficiary inthe least burdensome and
most cost effective manner. 2

85. The RBOCs argue that the coin-deposit approach for subscriber 800 calls, as
urged by some petitioners, would be extremely inconvenient for callers and would have an adverse effect
on consumer welfare?® They argue that it was precisdly to avoid the deposit of coins that many 800
numbers were created.?®” The RBOCs argue that technical modifications to L EC networks would make
acoin-deposit approach prohibitively expensvefor Stuationsinwhicha carrier hasblocked cdls originated

by aparticular payphone.?®

86. M CI and Sprint assert that the Commissonshould reject any request that it require
| X Csto spread the cost of compensating PSPs over dl 800 users.?®® MCI argues that such arequirement
would be inconggtent with the policy of requiring that costs should be recovered from the cost causer,
which in the case of the payphone compensation is the consumer who makes or accepts a cadl froma
payphone.® |ncontrast, Arch supportstheargumentsof those petitionersasserting that, if the Commission
rejectsacoin-drop approach, thenl X Csshould be required to spread the cost of compensating PSPsover
al 800 subscriber and 800 access code users. ! Alternatively, Archsupports amechanismwhereby PSP
compensation costs can be recovered through the SLC.2%2

87.  TRA assarts that the Commisson should deny requests to expand its interim
compensation mechanism or to require resae carriers to track payphone originated calls or compensate
PSPsdirectly.?® TRA arguesthat the exemption for small resle | X Csfrom theinterim compensation and
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tracking requirements is consstent with prior Commission actions and furthers the congressiona intent to
increase opportunities for entrepreneurs and other small businesses in the teecommunications industry. 2%
TRA statesthat amdl resale | X Csareleast dble to bear the burden of adminidrative costs, in part because
they have less flexihility to pass these costs on to their own customers.®®

d. Discussion

88. As we sated in the Report and Order, we conclude here that of the two
approaches initidly proposed in the Notice,?* the carrier-pays approach and the set-use fee, the carrier-
pays approach "places the payment obligation on the primary economic beneficiary in the least
burdensome, most cost effective manner."®” In the case of compensable access code or subscriber 800
cdlswherethe cdl utilizes a particular carrier no matter the telephone that originates the cal, the primary
economic beneficiary isthe carrier that carriesthe cdl. In addition, with specific regard to subscriber 800
cdls, weconcludethat it is the caled party that recelves greater economic benefit from the payphone cal
than the cdling party. We believe that the IXC can best pass on, in the most cost effective manner, any
chargesfor compensable calls to the appropriate customer. Therefore, werejected the cdler-pays, coin-
deposit approachto compensation, as proposed by commenters, becauseit would unduly burdentrangent
payphone calers, and we noted that TOCSIA prohibited us from prescribing that approach for interstate
access code cals?® Contrary to the arguments raised by petitioners, we conclude that our rejection of
acaler-pays, coin-deposit approach must stand. The Commission has long held that cdlers should not
be required to deposit coins when making a cdl that it otherwise billed to an account.?® We note that
coinless caling, including use of coinless payphones, has proliferated in recent years. We conclude that
when trangent calers have an expectation that they may avoid carrying coins to make payphone calls,
because they will be making only cals billed to a cadling card or to asubscriber 800 end-user, it would be
burdensome and increase transaction costs to impose acompensationapproach that would require callers
to acquire coins to make such cdls. We conclude further that the ability to make coinless calls from
payphones is a convenience that transent calers vaue.

89.  Whilethe prohibitionin TOCSIA againgt advance payment by cdlers, ascited in
the Report and Order,*® does not apply to subscriber 800 cdls and, therefore, is not dispositive, we
conclude that the statute's direction that we avoid prescribing such a payment mechanism for a particular
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class of payphone cdls (i.e. interstate access code cals) is consstent with our long-standing policy of not
burdening cdlers with the deposit of coins when making a cdl that is otherwise billed to an account. In
addition, if the Commission were to prescribe a coin-deposit compensation approach, TOCSIA would
require the PSP to charge the end-user no more for making an access code cdl than it would charge for
a cdl to the presubscribed OSP. 47 U.S.C. Section 226(c)(1)(c). Thus, use of a coin-deposit
compensation approach would requirethe PSP to impose acharge for access to the presubscribed OSP.
More recently, inthe 1996 amendmentsto the Act, Congress prohibited carriersfrom ngthe cdling
party a charge for completing any 800 number cal.** While this provision of the Act does not expresdy
apply to PSPs, we concludethat Section228(c)(7) provides persuasive evidence that Congress intended
to ensure access to 800 number subscriberswithout the calling party incurring a charge**? 1n addition to
the foregoing reasons, we conclude that it would be unduly burdensome and costly to mandate, as
suggested by some petitioners, acaller-pays, coin-deposit approachfor aparticular typeof subscriber 800
cdls, such as cdls to a paging service, while relying upon a carrier-pays gpproachfor other compensable
cdls.

90.  Withregard to arguments by AT& T and Sprint that we adopt a set-use fee that
could be hbilled by carriers as agents for PSPs, we conclude that our rgection of the set-use fee
compensation approach precludes a carrier from hilling a particular government-mandate fee for use of
payphonesonbehaf of PSPs. We noted in the Report and Order, however, that, under the carrier-pays
approach, carriers have "the most flexibility to recover their own costs, whether through increased rates
todl or particular customers, through direct charges to access code cal or subscriber 800 customers, or
through contractua agreements with individua customers'®®  We conclude that the compensation
approach adopted in the Report and Order gives carriers the ahility, if they desire, to bill their customers
for whatever amount they choose for use of the payphone. Carriersmay find that billing sucha payphone
charge would give visibility to the public of the cost of using the payphone, as argued by Sprint.**

91 Inthe Report and Order, we stated that *[&]Ithough some commenterswould have
the Commission limit the ways in which carriers could recover the cost of per-call compensation, we
conclude that the marketplace will determine, over time, the appropriate options for recovering these
costs."*® Weconcludethat thisapproach isnecessary to give carriersthemost flexibility in recovering their
costs. For this reason, we decline to adopt PageNet's proposal that we limit I X Cs to spreading the costs
of compensationover dl 800 subscribers and 800 access code users. Although petitionersfrom thepaging
industry argue that the carrier-pays approach will impose substantial costs and burdens on that indudtry,
we notethat these petitions do not contain specific datashowing the volume of cdls the paging companies
receive from payphones. Therefore, we conclude that these claims are unsubstantiated and the possible
costs and burdens unknown. We also reject, as we did in the Report and Order, proposas that we
increasethe SL.C as a means of soreading the cost of compensation over al cdlers. Weconcludedinthe
Report and Order that "raigng the SLC for this purpose would be contrary to the godls of the Act, because
these payments would not be borne by ether the primary economic beneficiary of the payphone cdls or
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the cost causer."®® While the public is indeed a beneficiary of payphone cdls generdly, the primary
economic beneficiary of aparticular compensable payphone cal, as discussed above®” isthe carrier that
cariesthecal.

92. Inthe Report and Order, we concluded that the underlying facilities-based carrier
should be required to pay compensation to the PSP "in lieu of a non-facilities-based carrier that resdls
serviceg ]"*® Some IXCs argue in response that we should, concurrent with our conclusion that the
primary economic beneficiary of acal should pay the requisite compensationto the PSP, require resdllers
to pay compensationfor the cals they receive from payphones and to assume respongbilityfor the tracking
of such cals. We continue to believe that it would be sgnificantly burdensome for some parties, namdy
debit card providers, to track and pay compensationto PSPsonaper-call basis. We conclude, however,
that we should darify our conclusioninthe Report and Order concerning whichcarriersare required to pay
compensationand providefor per-call tracking. We darify that a carrier is required to pay compensation
and provide per-cal tracking for the cdls originated by payphonesif the carrier maintains itsown switching
cgpability, regardless if the switching equipment is owned or leased by the carrier. If a carrier with a
switching cgpability has technicd difficulty in tracking cals from origination to terminetion, it may fuffill its
tracking and payment obligations by contracting out this duty to another entity, consstent with the market-
based principles that we established in the Report and Order. If a carrier does not maintain its own
switching capability, then, as sat forth in the Report and Order and consistent with our clarification here,
the underlying carrier remains obligated to pay compensation to the PSP in lieu of its customer that does
not maintain a switching cgpability.

3. Ability of Carriersto Track Calls From Payphones

a. Report and Order

93. Based ontheinformationinthe record, the Commissionconcludedthat therequisite
technology exists for IXCs to track calls from payphones® We recognized, however, that tracking
cagpabilities vary from carrier to carrier, and that it may be appropriate, for an interim period, for some
carriers to pay compensation for "each and every completed intrastate and interstate cdl” on aflat-rate
basis until per-cal tracking capabilities are put into place.®® We concluded further that it is the
respongbility of the carrier, whether it provides intraLATA or intelLATA sarvices, as the primary
economic beneficiary of the payphone cdls, to track the cdls it receives from payphones, dthough the
carrier hasthe option of performing the tracking itself or contracting out these functions to another party,
such as a LEC or clearinghouse. In other words, while we have assgned the burden of tracking on the
carrier recaiving the cal from a payphone, parties to a contract may find it economicaly advantageous to
place this tracking responsibility on another party.®!* We concluded that no standardized technology for
tracking cdls is necessary, and that 1XCs may use the technology of their choice to meet ther tracking
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obligations32

94.  The Commission concluded that each payphone should be required to generate
07 or 27 coding digitswithinthe ANI for the carrier to track calls. Currently under the Commission'srules,
L ECsarerequiredto tariff federaly origineting line screening ("OLS") servicesthat provide adiscrete code
to identify payphonesthat are maintained by non-LEC providers.3** We concluded that LECs should be
required to provide similar coding digits for their own payphones3!

95.  TheCommissonrecognized inthe Report and Order that implementing a per-call
tracking capability will require new invesments for some carriers, particularly smdl carriers, but we
concluded that the mandate of Section 276 that we ensureafair "per cal compensationplan” for "eachand
every completed intrastate and interstate cdl” requires these carriers to providetracking for cdls for which
they receive revenue, eventhough they previoudy did not have to compensate the PSP for many of these
cdls®® We concluded further that, by permitting carriers to contract out their per-cal tracking
responghility, and by dlowing a trangtion for tracking subscriber 800 calls, we will have taken the
appropriate stepsto minimize the per-call tracking burden on small carriers®® In addition, we concluded
that, to pardld the obligation of the facilities-based carrier to pay compensation, the underlying facilities-
based carrier hasthe burden of tracking cdlsto itsresdler cusomers, and it may recover that cost from
the resdler, if it chooses3’

96.  The Commission concluded that carriers should be required to initiate an annua
verification of their per-cal tracking functions to be made available for FCC ingpection upon request, to
ensure that they are tracking dl of the cdls for which they are obligated to pay compensation.®® We
required this verification for a one-year period, the 1998 cdendar year, and delegated to the Chief,
Common Carrier Bureau, the authority to establish the form and content, if necessary, of the verification
documentationof these per-call tracking capabilities. We concluded that requiring carriersto maintainthe
appropriate records and certify asto the accuracy of both the data and the tracking methodology would
facilitate the prompt and accurate payment of per-call compensation.®® We aso concluded that PSPs
should be dlowed to ingpect this certification, apart from any proprietary network data. 1n addition, we
stated that we expect the PSPs and carriers performing the tracking to work together to reconcile or
explain any PSP data that are inconsistent with the annual certification. 3%

b. Petitions

97. MCI contends that the Commission should reconsider its per-cal tracking
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requirementsbecause | X Cscannot track calls either from non-equa access areas or 950" cdls®* MCI
contendsfurétzr;er that for IXCsto track these cdls, the Commission must order the LECs to provide this
informetion.

c. Comments

98.  CompTe asserts that the Commission should reconsider its decision to require
carriers to bear the burden of tracking cals, and instead place the obligation of billing for payphone cdls
uponthe party seeking that payment -- the PSP.32® CompTd arguesthat it isthe PSP whichis, infact, the
primary beneficiary of the payphone cal compensation, and should pay the cost of identifyi ng the cdlsfor
which it is entitled to payment and for the cost of hillingitscustomersfor the compensation.®?* LCI states
that it does not have the capability to track cdls on a per-cal basis, and that acquiring such capability
presents significant technica and financid obstacles.

d. Discussion

99. Inthe Report and Order, werecognized that "tracking capabilitiesvary fromcarrier
to carrier” and concluded, as aresult, that "LECs, PSPs, and the carriers receiving payphone cdls should
be able to take advantage of eachothers technol ogical capabilitiesthrough the contracting process.'** We
a so concluded that "no standardized technology for tracking cdls isnecessary, and that 1 X Cs may usethe
technology of their choice to meet their tracking obligations.®® During the period before per-call tracking
becomes mandatory, we conclude here that carriers mugt take dl appropriate steps, induding usng the
contracting process, to provide for the per-cal tracking of al cdls they receive from payphones.
Therefore, we decline to modify the per-cal tracking requirements set forth in the Report and Order and
conclude that carriers should meet their per-call tracking obligations, if they are not otherwise technicaly
able, through contracts with other entities

4. Adminigration of Per-Call Compensation

a. Report and Order

100. The Commission concluded that we should adopt a direct-billing arrangement
between 1XCs and PSPs, once tracking capabilities are in place, that would build on the arrangement
established inthe access code cdl compensati onproceeding, withthe addition of the requirement that these
carriers must send back to each PSP a statement indicating the number of toll-free and accesscode cdls
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that each carrier has received from each of that PSP's payphones.®® Thisarangement placesthe burden
of hilling and collecting compensation on the parties who benefit the most from cals from payphones --
cariersand PSPs.  Aswith the tracking of cals, carrier-payors are free to use clearinghouses, smilar to
those used for access code cal compensﬂi on, or to contract out the direct-billing arrangement associated
with the payment of compensation.*®

101. TheCommissonrequired that the carrier responsible for paying compensationfile
each year a brief report with the Common Carrier Bureau listing the total compensation paid to PSPs for
intrastate, interstate, and internationd cals; the number of compensable cdls carried by the carrier; and the
number of payees.3° This requirement will apply to calendar year 1998, when tracking capabilitiesarein
place and compensation is being paid on a per-call basis. We concluded further that, once per-call
compensationisroutindy paid by I X Cs, this reporting requirement will beterminated after the carriershave
filed their reports for the 1998 calendar year.>*

102. The Commission concluded that we must establish minima regulatory guiddines
for the payphone industry regarding resol ution of disputed ANIsto give LECsagreater incentiveto provide
accurate and timdy verification of ANIsfor independently provided payphones®3? While any party may
file a complaint with the Commission about disputed ANIs, the Commission concluded that the better
practice isfor LECswho maintain the list of ANIsto work with both carrier-payors and PSPs to resolve
disputes more effidently and quickly before lodging a complaint with the Commission.®** We aso
concluded that we should require that each LEC must submit to each carrier-payor on a quarterly bass
alig of ANIsof dl payphonesin the LEC's servicearea (cdled the " COCOT lig" in the access code call
compensation proceeding).3%*

103. The Commission concluded thet the following guiddines will facilitate the proper
verification of payphone ANIsby LECs. First, LECs mug provide a lig of payphone ANIsto carrier-
payors within 30 days of the close of each compensationperiod (i.e., eachquarter). Second, LECs must
provide verification of disputed ANIs on request, in atimdy fashion. Such verification data must be
maintained and available for at least 18 months after the close of a compensation period. Third, oncea
LEC makesa postive identification of aningaled payphone, the carrier-payor must accept claims for that
payphone's ANI until the LEC provides information, on a timdy basis, that the payphone has been
disconnected. Fourth, a LEC must respond to al requests for ANI verification, even if the verification is
anegative response. Carrier-payors are not required to pay compensation once the LEC verifiesthat the
particular ANI isnot associated witha COCOT linefor which compensation must be paid. Fifth, carrier-
payors should be able to refuse payment for compensation clams that are submitted long after they were
due. Cariers should not refuse payment on timeliness grounds, however, for ANIs submitted by a PSP
up to one year after the end of the period in question. Further, the period for aPSP to bring a complaint
to the Commissonbased onan AN disputed by the carrier-payor will not beginto accrue until the carrier-
payor issuesafind denid of the dlam. We concluded that the guidelines, as outlined above, will facilitate
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the proper verificationof payphones without imposingundue burdens onL ECs, PSPs, or carrier-payors.3*

104.  The Commissionconcluded that the payment of compensationwould be facilitated
and some disputes avoided if LECs were required to Sate affirmatively on ther billsto PSPsthat the bills
are for payphone service. We concluded that LECs, who have knowledge that a particular phonelineis
used for3 a payphone, must indicate on that payphone's monthly bill that the amount due is for payphone
service.

b. Petitions

105. AT&T, Sprint, and Cable & Wireess contend that the per-call compensationrules
are unadminigtrable because they rely on fluctuating per-cal rates that will make a verifiable compensation
system impossible®*” They argue that a cost-based approach to per-call compensation would establish
afixed compensationamount for dl non-coin calls, whichwould facilitate and | ower the adminidtrative costs
of compensation.3® |n addition, Sprint argues that unscrupulous PSPs can be expected to claim higher
local coin rates for compensation purposes.3

106. WPTA contends that compensation should be paid on amonthly instead of on a
quarterly basis, with a penaty for late payments3*° It contends that IXCs have and will delay payments
for as many as seven months, as long asthereis no fear of penaty.3*

107. MCI contendsthat the Commissionshould reconsider itsconclus onthat PSPsmay
submit bills for compensation for one year after the end of the compensation period in question.®*? MCI
contends further that this arrangement will significantly increase the adminigtrative burden and cost
associated with paying compensation.®* In addition, MCl argues that the Commission should reconsider
its decision that the time for a PSP to file a complaint withthe Commissionwill not begin to accrue until the
carier-payor issues a find denia of the dam.3** MCI argues further that the period within which
complaints must be filed is set forth in the Act and cannot be changed by the Commission.3#

c. Comments

108. CompTd argues that the use of loca coin rates as a surrogate will mean that the
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compensationratewill fluctuatefrompe%?hone to payphone and over time, subjecting carriersto sgnificant
unknowable and unrecoverable costs** CompTé explains that carriers will be unable to identify in
advance withany accuracy which PSP owns a payphone originating a particular cal or determine the rate
that PSP chargesfor local coin cdls, preventing the carrier from sdlectively blocking calls from payphones
withhighloca coin -- and thus, per-call -- rates.3*’ APCC contendsthat those petitionerswho argue that
afluctuating per-cal compensationamount is unadministerable overl ook the finding inthe Report and Order
that negotiations about the compensation amount and adminidrative details are likely to occur "because
both parties have an interest in making the compensation system a managesble one."%*®

109. CompTd statesthat the Commissionmust define more precisdy whichcarriersare
"facilities-based" and therefore required to track compensable cdls, and which carriers are "resdlers for
whom the tracking will be provided by their underlying carrier.3* WorldCom adds that even the largest
IXCs are resdllers to the extent that they rely on termination services provided by other carriers®

110. APCC arguesthat the Commissonshould adhereto its conclusonthat the statute
of limitations does not begin running until acarrier issuesafind denia of acompensation clam, or carriers
would have an incentive to hold up the processing of compensation claims indefinitely.®* APCC aso
arguesthat the Commissionshould not reconsider its conclusionthat a PSP can request compensationfrom
acarrier any timewithinayear after the close of a compensation Eeriod, because such a one-year period
isreasonable and will not adversdly affect any legitimate interest.*? On the other hand, Touch 1 supports
MCI's request that the Commission require PSPs to submit ANIs for payment of compensation within
three, rather than twelve, months®* Touch 1 states that the longer period would significantly increase
administrative burdens and costs for I X Csand reduce their opportunitiesfor collection from end users®*
Sorint argues that PSPs should be required to notify IXCs at least 30 days before the beginning of a
quarterly compensation period that they are going to seek compensationfor particular payphones. Sprint
contends that this is the only way by which the IXC will be able to recoup the per-cdl charge from their
customers or choose to block cals from particular payphones®® Sprint opposes the request of WPTA
that the Commission should require payment of compensation on a monthly basis, because such a
requirement would lead to increased administrative costs and may not be technicaly feasible. 3%

d. Discussion

346 CompTel Comments at 10.
347 Id. at 10-11.

348 APCC Comments at 16-17.
349 CompTel Comments at 14.
350 WorldCom Comments at 5.
351 APCC Comments at 20.
352 Id.

353 Touch 1 Comments at 9.
354 Id.

355 Sprint Comments at 8.

356 Sprint Comments at 9.
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111. SomelXCsargue that the differing per-call compensationamounts make the per-
cal compensation rules adopted in the Report and Order unadminigerable for the carrier-payors. We
disagree. While there are expenses associated with administering our compensation rules, we conclude
that these expenses are unavoidable and must be borne by the entity that receives the primary economic
benefit of the payphone cals and is best able to administer a compensation system between it and those
that receive the compensation. While varying per-cal compensation amounts will eventudly result from
our decison to let the market set the appropriate per-cal compensationamount for compensable calls, we
notethat for the first two years of the compensation mechanismestablished by our rules, the carrier-payors
will not be required to pay per-call compensation in varying amounts.®’ Carrier-payors should use this
two-year period to make the requisite adjustmentsto ther interna payphone compensation paying sysems
to prepare for variable per-cal compensation amounts. Therefore, we decline to modify our per-call
compensationrulesas requested. We conclude further that compensation carrier-payors have an ability,
however, to insulate themsalves againgt potential costs that may be associated withdiffering compensation
amountsby negotiatingthair own compensationarrangements, including compensation amounts, withPSPs.

112.  Inthe Report and Order, weconcluded, inresponseto anargument that we require
compensation to be paid on a monthly bass, that we should "leave the details associated with the
adminigtration of this compensation mechanism to the parties to determine for themselves through mutua
agreement.'®® Therefore, we decline to mandate a particular period for paying compensation, including
pendities for late payments, and conclude here that if a party believes that compensation should be paid
moreor less frequently than is currently the industry norm, that party should negotiate thet particular issue
with the other parties as a part of itstotal compensation contract.

113. Withregardto MCl'sargument that we reconsider our conclusion that PSPs may
submit hills for compensation for one year after the end of the compensation period in questions, we
conclude here, as we did in the Report and Order,** that the carrier should remain ligble for these daims
for that period, although the parties (i.e,, the carrier-payor and the PSP) can reduce this period of time
through a contractua provison. MCI aso argues that we should reconsder our conclusion that the time
for aPSP to file acomplaint with the Commission will not begin to accrue until the carrier-payor issuesa
find denid of the dam. We conclude here that while the atute of limitations for bringing a complaint
before the Commission is set by the Act, it is within our discretion to define the point a which the
compensationdam becomesripefor acomplaint. Therefore, as we concluded in the Report and Order,
we find that

the time period for the statute of limitations does not begin to run until &fter the carrier-
payor condders a compensation claim and issues afina denid of that dam. To conclude
otherwise, as suggested by MCI, would permit a carrier-payor to delay a denid of the
claim to preclude a PSP's complaint remedy before the Commission. 3%

5. Interim Compensation M echanism

a. Report and Order

114. Becausethe | X Csrequired to pay compensationto PSPsarenot required to track

357 More specifically, for the first year, carrier-payors will pay flat-rate compensation. For the second year, they

will pay per-call compensation at the default rate.

358 Report and Order at para. 115.

359 Id

360 Id. at para. 114.
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individud compensable cdls until October 7, 1997, the Commission concluded that PSPs should be paid
monthly compensationon aflat rate by IXCs with annud toll revenues in excess of $100 million, beginning
ontheeffective date of the rules adopted inthis proceeding. ! Unlikethe per-call compensationmechanism
adopted in the Report and Order, the interim flat-rate compensation obligation appliesto both facilities-
based IXCs and resdlers that have respective toll revenues of $100 million per year.3? This flat-rate
monthly compensation will apply proportiondly to individua 1XCs, based on ther respective annud toll
revenues. For reasons of adminigrative convenience of the parties, the Commisson concluded that it
should modd the interim mechanismadopted inthe Report and Order on that set forth in the access code
call compensation proceeding.®®® Inthe access code compensation proceeding, CC Docket No. 91-35,
the Commission excused severd carriers from the obligationto pay flat-rate compensation for originating
access code calls, because they certified that they were not providers of "operator services,” as defined
by TOCSIA.3** We noted that Section 276's requirement that we ensure fair compensationfor "eachand
every completed intrastate and interstate call,” including access code cdls, supersedes the compensation
obligations established in CC Docket No. 91-35, including the waivers granted to AT& T and Sprint.3®
Because Section 276 is the statutory authority for mandating per-cal compensation for dl compensable
cdls, induding access code cdls, the statutory excluson in TOCSIA for those carriers that are not
providers of "operator services' isno longer abags for being excused fromthe obligationto pay ether the
total flat-rate compensation amount established in the instant proceeding, or a portion thereof %%

115.  For the limited purpose of cdculating compensationfor PSPs on aflat-rate basis
until per-call compensation becomes mandatory, the Commission relied on arate of $.35 per cal, which
is the rate in the mgority of states that have alowed the market to determine the appropriate loca coin
rate.®” Based on the call volume data provided by the PSPs, we concluded that, for purposes of
cdculating flat-rate compensation, the average payphone originates a combined total of 131 access code
cals and subscriber 800 cdls per month. When 131 callsper monthismultiplied by the $.35 compensation
amount, the monthly flat-rate compensation amount is $45.85.3% We concluded that this $45.85 flat-rate
amount must be paid by carriers, proportiondly to their annud toll revenues, to PSPs. This flat-rate
obligation applies to access code calls and subscriber 800 cdls originated onor after the effective date of
the rules adopted inthis proceeding.>® PSPsthat areafiliated with LECswill not bedigiblefor thisinterim
compensation until the first d@/followingtheir reclassificationand transfer of payment equipment aong with
the termination of subsidies3™

b. Petitions
361 Report and Order at para. 119.
362 Id.
363 Id.
364 See, generally, Second Further Notice.
365 Report and Order at para. 119.
366 Report and Order at para. 119.
367 Id. at para. 122.
368 Id. at para. 124.
369 Id.

870 Id. at para. 126.
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116. AT&T, MCI, Suint LDDS, and Cable & Wirdess argue that the interim
compensation rules are discriminatory because they exclude LECs and smdl 1XCs a the expense of the
large IXCs3™ AT&T argues that dl cariers, large and small, whether a LEC or an IXC, should be
required to pay compensation, and no carrier should be required to pay for cals handled by other
cariers3?  According to LDDS, the data the Commission relied upon to cdculate the interim
compensation amount includes cdls routed to both LECs and smal IXCs®*? LDDS argues further that
nothing in Section 276 permitsthe Commissionto exclude carriersfrom Joayi ng their share of compensation
for compensable calls on the grounds of administrative convenience.®”

117. AT&T argues that the interim compensation mechanism should not apply to low
usage and semi-public payphones3™® AT&T argues further that, because the record in the proceeding
showsthat there are hundreds of thousands of semi-public and public interest payphonesthat generate few
cdls and I%\é‘é revenues, it is unreasonable to include these payphones in the interim compensation
mechanism.

118. In a separatey-filed motion for atemporary waiver, Cable & Wirdless requests
permission to pay its share of the flat-rate interim compensation amount into an interest-bearing escrow
account until March 31, 199757 Cable & Wirdless states that because it is exempt from paying
compensationfor interstate access code cdls frompayphones, it currently does not have asysteminplace
for paying such compensation to PSPs.3® Cable & Wirdess argues that without such a waiver, it risks
overpayment of compensationwithno practical recourseto recover any overpayments that may occur.3™
Cable & Wirdessstatesthat it risks subgtantid and irreparable harm if it isrequired to issue compensation
payments to PSPs on the effective date of the rules3®

119. WPTA arguesthat thosel X Csthat arecurrently ableto pay per-call compensation
shoulgglbegin to do so immediatdy, rather than paying a portion of the flat-rate compensation for one
year.

120. The RBOCs, BdlSouth, and Ameritech request that the Commission darify that
the LECsbe dlowed to diminate subsidies and reclassify thar assets, and, asaresult, be digible to receive

371 See, eq., AT&T Petition at 15-18; Cable & Wireless Petition at 10-13; LDDS Petition at 4-5; MCI
Petition at 22; Sprint Petition at 8-9.

372 AT&T Petition at 16.

373 LDDS Petition at 7.

374 Id. at 6.

375 AT&T Petition at 17-18

376 Id. at 17-18.

377 Cable & WirelessMotion at 1.

378 Id. at 2.

379 Id.

380 Id. at 4.

381 WPTA Petition at 11-13.
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payphone compensation, by April 15, 1997, as opposed to onthat date.*¥? They arguethat dlowing LECs
to take action before that date would be a more flexible gpproach that would avoid mid-month tariff and
cost-accounting manual changes3

c. Comments

121. The RBOCs contend that there is no reason for the Commission to ater its
caculaionor dlocaion of interim compensation.®* They contend further that the Commission is entitled
to make distinctions among carriers where doing so makes sense, such as where the volume of 800
subscriber and access code payphone traffic carried by smal 1XCs and LECs does not jutify the
adminigtrative expense of requiring them to pay interim compensation.*®® Ameritech argues that LECs
should not be included as interim compensation payors, because the interim flat rate represents
compensation only for access code and subscriber 800 cdls, and that a BOC's tall traffic is "primarily
intraL ATA and primarily withinthe presubscribed '0+' category.'®® It arguesfurther that BOCsand other
LECs have not sought to promote their dial-around intraL ATA traffic, and that IXCs have captured the
vast mgority of bothinterLATA and intralL ATA subscriber 800 traffic, because of past restrictions, except
tothe extent that therewere BOC customersthat needed only intraL ATA 800 service.®” APCC contends
that there is no evidencethat the market share of amdl 1 X Csis sgnificant enough to warrant their incluson
in the interim compensation mechanism. %

122.  Several commenters, induding LCI, WorldComand AT& T, assert that LECsand
sndler I X Csshould not be excluded frompayinginterim compensation.®® L Cl explainsthat the proposed
interim compensation amount is flawed because it is based upon a volume of cdls which include the
payphone-originated portion of the intraLATA 800 toll cdls completed by LECs, as well as inter and
intraLATA 800, and inter and intraLATA access code cals completed by small IXCs. LCI argues that
it is irrationd to incdude these cdls in cacuating the amount of comopensaion, but to exclude the
beneficiaries of these calls when alocating the compensation obligation.>

123. TRA argues tha the exemption for smal resde IXCs from the interim
compensation and tracking requirements is conagtent with prior Commisson actions and furthers
congressond intent to increase opportunities for entrepreneurs and other smdl businesses in the
tdlecommunicationsindustry.®®!  TRA states that small resale IXCs are least able to bear the burden of
adminigraive costs, in part because they have less flexibility to pass these costs on to their own

382 Ameritech Petition at 4-10; BellSouth Petition at 4-6; RBOC Petition at 2.
383 Id.

384 RBOC Petition at 10-11.
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386 Ameritech Comments at 3.
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389 LCI Commentsat 8; AT& T Comments at 2; WorldCom Comments at 2.
390 LCI Comments at 8-9.
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customers.3®

124. The RBOCsarguethat AT& T's contentionthat the interim compensationrate will
overcompensate low-usage and semi-public payphonesis "bothtrue and irrdlevant.'®**® The RBOCsargue
further that the interim will tend to overcompensate some payphones, while it smultaneoudy
undercompensates other payphones, whichis precisdy the trade-off that can be expected froman average
flat-rate compensation system.>**  Ameritech argues that the Commission's obligation to provide
compensation for dl cdls includes those originated by semi-public and low-usage payphones during the
interim period, and that such payphones should not be excluded from compensation.®® APCC supports
AT&T's contentionthat no interim compensation be provided for semi-public and |ow-usage payphones,
because of the "negligible cal volume from such payphones'%*

125. NJPA datesthat it opposes the request of the RBOCs that LEC payphones be
digible for payphone compensationprior to April 15, 1997 for the falowing reasons: (1) All intrastate and
interstate subs dies must be terminated, not merely the remova of costs from interstate access charges; (2)
BOC CElI plans should be approved by the Commission; and (3) because of the potentia for contentious
accounting and discrimination issues, the Commission should adhere to existing deadlines and not permit
early remova of LEC payphones from regulaion.®®” AT&T also opposes alowing LECs to receive
compensation before the date established in the Report and Order, because LECs must remove dll
intrastate subsi dies frombothexchange and exchange access services and because 90 days will be required
to review the intertate tariffs. 3% Sprint opposes alowing the LECs to receive compensationearlier than
the dates established in the Report and Order. 3%

d. Discussion

126. A number of IXCs arguethat the interim compensation rules are discriminatory
because they exclude LECs and smdl I X Csat the expense of the large IXCs. We note that once per-call
compensation becomes effective, dl carriers, induding samdl IXCs and LECs, will be required to pay
compensation for dl cdls deemed compensable by the Report and Order. The interim flat-rate
compensation mechanism, however, wasadopted for agpecific, limited trangitiona period, and thus applies
to those carriers that carry the large mgority of compensable calls. To extend interim compensation
obligations to dl carriers would dgnificantly increase the adminigtrative costs of the compensation
mechanism. Aswedid in the access code compensation proceeding, we excludesmall carrierswith annua
toll revenues under $100 million, because:

IXCs earning less than $100 million in toll revenues per year collectively account for less
than five percent of long-distance carrier toll revenues. Individudly, they account for a

392 Id. at 6-8

393 RBOC Commentsat 11.
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395 Ameritech Comments at 4.
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397 NJPA Comments at 12-13.
398 AT&T Opposition at 10-11.
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much smaller percentage. Therefore, the payment obl iA%Oati ons of these carriers, had they
been included, would have been quite low in any case.

We a0 excluded LECs from the interim flat-rate compensation obligation for smilar reasons of
adminidrative practicability and because LECs, on an individud basis, currently do not carry asgnificant
volume of compensable cals*®* Thus, becausetheinterim flat-rate compensation mechanismwas adopted
for afinite, trangtiond period, we decline to modify our rule to indude additiond carriers, as suggested by
the IXCs. If aparty, inthe course of the year during which the interim flat-rate compensation gpplies, has
evidence that the LECs carrying of compensable cals hasincreased significantly above current levels, it
may petition the Commission to adjust the interim flat-rate to include some LECs as carrier-payors to
account for the increase. We delegate authority to the Chief, Common Carrier Bureau, to make any
necessary adjustments to the list of compensation-payors for the interim flat-rate compensation period.

127. Withregard to AT& T's argument that interim compensation should not apply to
low-usage and semi-public payphones, we note that we concluded in the Report and Order that PSPs will
be alowed to receive per-cal compensation for cals originated by semi-public payphones.

Section276(d) states, however, that "inthissection, the term ‘payphone service meansthe
provison of public or semi-public pay telephones....” Pursuant to this definition, al
subsidies for semi-public payphones are terminated under Section 276(b)(1)(B), just as
they are for public payphones, "in favor of a compensation plan as specified in
subparagraph (A)[.]" Therefore, we conclude that ... semi-public payphones are entitled
to receive per-call compensation in the same manner as public payphones*®

For the reasons indicated in the Report and Order, we conclude that PSPs are able to collect flat-rate
interim compensation for semi-public payphones. In addition, because Section 276 of the Act neither
defines nor directs us to treat so-called "low-usage' payphones differently than other payphones, we
concludethat flat-rate interim compensation appliesto al payphones, regardlessif they are considered to
be "low-usage" payphones.*® We note that the call volume data upon which we caculated the flat-rate
interim compensation in the Report and Order is based on average cal volumes from a variety of
payphones maintained by independent providers and the BOCs.*** Our estimateof 131 compensablecals
originated by each payphone each month is an average for each payphong*® some payphones will
originate more than 131 cdls, while otherswill originateless. In sum, we concludethat theleve of interim
compensation aready takesinto account the varying cal volumes from payphones.

128. We deny the motionfiled by Cable & Wirdessthat requests permissonto pay its
share of the flat-rate interim compensationamount into aninterest-bearing escrow account until March 31,

400 Second Report and Order, 7 FCC Rcd at 3259.

401 See Report and Order a n.293: "Currently, because LECs are not the primary carrier for subscriber 800
cdls, the relevant toll calls for which LECs will be obligated to pay compensation are those made with use of a LEC-
specific access code. As LECs (both incumbent and non-incumbent) begin to carry additional toll calls originated by
payphones, they will be required to pay per-call compensation on those calls." 1d.

402 1d. at para. 75.

403 LEC payphones are not digible to receive the flat-rate interim compensation until all subsidies are
terminated, pursuant to Section 276(b)(1)(B).

404 Report and Order at paras. 124-125.

405 Id. at para. 125.
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1997.4%  Although Cable & Wirdess argues that it currently does not have a system in place for paying
such compensation to PSPs, we note that thisis true for asignificant number of carriers obligated to pay
the flat-rate interim compensation. Carriers that receive cdls from payphones, however, have been on
notice since February 8, 1996, the date the Tdlecommunications Act of 1996 wasenacted, that they would
be obligated to pay for suchcdlsinthe near future. Inaddition, many carriers, induding Cable & Wireless
for atime, have beenrequired to pay flat-rate compensationfor access code cals, pursuant to CC Docket
No. 91-35.%7 Because our rules adopted in the instant proceeding did not become effective until thirty
days after publicationinthe Federal Regigter, at whichtime the compensation period commences, carriers
had an adequate time to devise ameans of paying compensation. The carriers will have additiond time
beyond this thirty-day period inlight of the fact that the actual compensation payments will not be due until
after the compensation period hasended. Therefore, becauseit hasnot pleaded circumstances of aunique
nature, we deny Cable & Wirelesss motion.

129. Wedeny WPTA'srequest that we require those | XCs that are currently able to
pay per-call compensationto beginto do so immediatdy. We have provided I X Cswith aone-year period
to implement a per-call tracking and compensation mechaniam. In the interim, we mandated a flat-rate
compensationamount for PSPs. To ensurearddively easy adminigration for dl partiesand to dlow them
to prepare for the per-call mechaniam, we dedine to modify our rulesto require some I X Csto pay per-cal
compensation for dl or some cdls under the interim compensation mechanism. We conclude that the
requested modification would impose greater transaction costs for dl parties that outweigh its benefits,
particularly because the flat-rate compensation mechanism is a interim mechanism that is scheduled to
terminate in one year. Individua carrier-payors and the PSPs have the option, however, of mutually
agreeing to pay per-cal compensation for al or aportion of a particular carrier's share of the interim flat
rate. Such a carrier-payor would have to petition us for waiver and receive an approva before
implementing such an arrangement.  The Common Carrier Bureau granted similar waivers from the
obligation to pay flat-rate compensation for access code calsin two cases*® We delegate the requisite
authority to the Chief, Common Carrier Bureau, to determine whether any such waivers from our interim
flat-rate compensation mechanism in the instant proceeding should be granted.

130. The RBOCs, BdlSouth, and Ameritech request that the Commission darify that
the LECsbe dlowed to diminate subsidies and reclassify thar assets, and, asa result, be digible to receive
payphone compensation, by April 15, 1997, as opposed to on that date. We darify that the LECs may
complete al of the steps necessary to receive compensation by April 15, 1997.

131. Inthisregard, we recognize that LECs may be in different postions with regard
to the actions required to comply with the requirements established in the Report and Order. We dso
recognize that there are benefits to moving quickly to the more competitive payphone market structurethat
we have established. We must be cautious, however, to ensure that LECs comply with the requirements
we set forth in the Report and Order. Accordingly, we conclude that LECs will be digible for
compensation like other PSPs whenthey have completed the requirementsfor implementing our payphone
regulatory scheme to implement Section 276. LECs may file and obtain approva of these requirements
earlier than the dates included in the Report and Order, as revised herein, but no later thanthose required
dates. To recaive compensation a LEC must be able to certify the following: 1) it has an effective cost
accounting manud ("CAM") filing; 2) it has an effective interstate CCL tariff reflecting a reduction for
deregulated payphone costs and reflecting additiond multiline subscriber line charge ("SLC") revenue; 3)

406 Cable & Wireless Motion at 1.

47 Sea generaly, Second Report and Order.

408 See Policies and Rules Concerning Operator Service Accessand Pay Telephone Compensation, Memorandum
Opinion and Order, 10 FCC Rcd 1590 (Com. Car. Bur. 1994) ("AT&T Waiver"); Memorandum Opinion and Order, 10 FCC
Rcd 5490 (Com. Car. Bur. 1995) ("Sprint Waiver").
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it has effective interdate tariffs reflecting the remova of charges that recover the costs of payphones and
any intrastatesubsidies; 4) it has deregulated and reclassified or transferred the vaue of payphone customer
premises equipment ("CPE") and related costs as required in the Report and Order; 5) it has in effect
intrastate tariffs for basc payphone services (for "dumb” and "smart” payphones); and 6) it has in effect
intragtate and intergtate tariffs for unbundled functiondities associated with those lines. We dlarify that the
requirements of the Report and Order apply to inmate payphones that were deregulated in an earlier
order.*® As the requirements of the Report and Order become due, LECs must comply with those
requirements for al payphones, including inmate payphones.

132. Inadditiontotherequirementsfor al other LECs, BOCsmust dso have approved
CEl plans for basic payphone services and unbundled functiondities prior to receiving compensation.
Smilarly, prior to the gpprova of its comparably efficient interconnection ("CEI") plan, a BOC may not
negotiatewith location providers on the location provider's selecting and contracting withthe carriersthat
carry interLATA cdlsfromtherr payphones. Wede egate authority to the Chief, Common Carrier Bureau,
to make any necessary determinationasto whether a LEC has complied with dl requirements as set forth
above.

6. Barriersto Entry and Exit

a. Report and Order

133. Aspart of the trangtion to market rates, we directed inthe Report and Order that
the states should take stelps to ease entry and exit from the payphone market in order to ensure that
competitionis promoted.**® We concluded that ease of entry and exit in thismarket will foster competition
and dlow the market, rather than regulation, to dictate the behavior of the various partiesin the payphone
industry. To thisend, we directed the states to examine and modify regulations applicable to payphones
and PSPs, and remove regulations that affect payphone competition. Weemphasi zed that thestatesremain
free at dl times to impose regulations, on a competitively neutral basis, to provide consumers with
information and price disclosure.

b. Petitions

134. CdiforniaPUC arguesthat the directive inthe Report and Order todiminateentry
and exit barriers may interfere with the proper exercise of the sates police powers, such as prohibiting
themfromremoving or limiting the placement of payphones in areas whereillicit activities are facilitated by
the presence of payphones*? California PUC explainsthat if such actions are construed as a barrier to
entry, it would prevent state and loca governmentsfrom taking action necessary to protect public safety.
It asserts that locd jurisdictions should be able to exercise police powers, such as zoning restrictions, in
order to remove payphonesused inillegd activities*** Caifornia PUC aso notesthat it has aprogram for
oversght of payphone services, known as the Coin Operated Pay Telephone Enforcement Program,
respongble for overdght and compliance with LEC tariffs as well as for education of PSPs and

409 pgtition for Declaratory Ruling by the Inmate Calling Services Providers Task Force, Declaratory Ruling, 11 FCC
Red 7362 (1996) (Inmate Service Order); Petitions for Waiver and Partial Reconsideration or Stay of Inmate-Only
Payphones Declaratory Ruling, Order, 11 FCC Red 8013 (Com. Car. Bur. 1996) (Inmate Services Waiver Order).

410 Report and Order at para. 60.

ar gy

412 california PUC Petition at 2-3.

a3y



Federal Communications Commission FCC 96-439

consumers.*** Thisprogram hasingtituted customer safeguard programsto enforcerulesconcerning pricing
and sarvice issues, and to limit anticompetitive behavior by PSPs and carriers, which Cdifornia PUC
assartswould beinvalid barriers to entry under the Report and Order.**®°

135. CdiforniaPUC dso assartsthet if an arealis not served with payphones because
the location is not profitable, the state should have the authority to require the placement of a payphone at
a reasonable cost where persons would otherwise have no recourse to private, or even public policy
payphones.*® Cdifornia PUC argues that the Report and Order would limit the states' ability to provide
for the welfare of their resdents.*’

136. Maine PUC asserts that the Commission does not have jurisdiction to preempt
local regulation of payphone entry and exit requirements*® It specifically notes that the preemption
language of Section 276(c) only applies to state regulations that are incongstent with the Commission's
regulations lawfully enacted pursuant to Section 276(b).**° Maine PUC expresses the concern that this
directive would preempt state efforts to prohibit payphones, for example, in areas known for ahighleves
of drug trafficking.*°

137.  OklahomaCC and TexasPUC request clarification on the scopeof the preemption
standardsinthe Report and Order concerning eimination of state barriersto entry and exit.*?* Oklahoma
CC datesthat it requires certification of PSPs based upon the PSP's managerid, technical, and financia
abilitiesto provide rdiable service; Sgnage/postage reaui rements, minimum service sandards; and other
safeguards in order for a PSP to operate in the state.*?? Oklahoma CC aso notes that it has aready
implemented emergency rules (following release of the Report and Order) designed to open the payphone
industry inthe state to competition. Texas PUC dtatesthat it has adopted rulesthat requireregistration (not
certification) that must be fulfilled in order for a PSP to operate.**

c. Comments

138. The RBOC Codlition agrees that sates retain the right, pursuant to ther Police
powers, to forbid payphones in certain high crime areas where they may promote drug traffic.** The
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RBOCs, however, oppose Cdifornia PUC's argument that states should have the right to order the
placement of non-public interest payphones.**® The RBOCs argue that such action would be contrary to
the Commisson's decision to deregulate the industry and let market forces determine entry and exit and
the location of payphones, adding that the dimination of such barriers are criticd to the development of a
competitive payphone industry. The RBOCs assert that a Sate canorder as many payphonesasit wants
aslong asit iswilling to pay for them, but it cannot otherwise compel the placement of payphones. 26

d. Discussion

139. Aswe dtated in the Report and Order, our ultimate god in this proceeding isto
ensure the wide deployment of payphones through the development of a competitive, deregulatory
payphone industry.**” To achieve this goa, we found that it would be necessary to diminate certain
vestiges of along-standing regulatory approach to payphones. To this end, the Report and Order directs
the removal of subsidies to payphones, provides for nondiscriminatory access to bottleneck facilities,
ensures compensation for dl cdls from payphones, and adlows dl competitors an equa opportunity to
compete for essential aspects of the payphone business.*?® In particular, wedirected each stateto examine
itsregulations gpplicable to payphonesand PSPs, removing or modifying those that erect barriers to entry
or exit and thereby affect the ability of companies to compete in the payphone industry on an equa
footing.*?®  We conclude here that these actions are essentia to implementing the congressond directive
to establisha " pro-competitive deregulatory nationa framework designedto acceleraterapid private sector
deployment of advanced telecommunications and information technologies and servicesto dl Americans
by opening al telecommunications marketsto competition."*° We also conclude that they are necessary
inorder to implement the stated god s of Section 276 " of promot[ing] competitionamong payphone service
providers and promot[ing] the widespread deployment of payphone services to the benefit of the genera
public..."3! In short, burdensome state entry and exit reguirements would be incondstent with the rules
we have adopted to implement the congressional mandate embedded generdly in Section 276 of the Act,
and, more specifically, in the requirements of Section 276(b)(1)(A) to ensure fair compensation for each
and every cal usng a payphone. For these reasons, we are satisfied that our directive to the States to
giminate such burdens is within the preemption authority granted to us by Congressin Section 276(c).*%2
Accordingly, we deny requests by the states that we reconsider our conclusionsin this regard.

140. Whilewerecognize the concerns expressed by the states, wefind that none of the
actions we have taken to ensure a competitive payphone industry isincongstent with, or infringes upon,
their treditional police powers. Rather, the Report and Order takes theinitid steps necessary to move
payphone servicesfromaregulated industry to an unregulated one. Aswith any business, however, Sates
retain authority to impaose certain requirements without competitive effect that are desgned to protect the

42514, at 24.

426 14, at 24-25.

4zt Report and Order at para. 1-8.

428 Id. at para. 3.

429 Id. at para. 60.

430 conference Report at 1.

Bl 47U.8C. §276(b)(D).

42 47U.SC.§276(0).



Federal Communications Commission FCC 96-439

hedth, safety and welfare of its citizens. For example, reasonable zoning requirements restricting the
placement of payphonesfor public safety purposes are a legitimate exercise of astate's police power, just
as a date may designate areas within its jurisdiction where restaurants and other competitive businesses
may or may not be located.** Similarly, a state may require a PSP to register as a prereguisite to doing
busness withinthat state, just as many require suchregistrationof other nonregulated businesses. Indeed,
we dtated in the Report and Order that states need remove or modify only "those regulations that affect
payphone competition].]"** We noted, as one example, that "the statesremainfreeat dl timesto impose
regulaions, onacompetitively neutral basis, to provideconsumerswithinformationand price disclosure.*
We emphasize that any state regulations must treat dl competitorsina nondiscriminatory and equa manner,
and not invalve the state in evauaing the subjective qudifications of competitors to provide payphone
sarvices. Thus, a state can identify, for public safety reasons, areas where no competitor can place a
payphone; but it cannot draw digtinctions that alow some class of competitors to enter the payphone
market and not others. In this way, the market will determine who is best equipped to provide these
sarvices, while at the same time encouraging the development of advanced technology and the wide
deployment of payphones.

141. Cdifornia aso expresses the concern that the Commission's direction that states
diminatebarriersto entry would prevent astate fromrequiring the placement of payphones in unprofitable
locations, including densaly populated urban areas, where persons would otherwise have no recourse to
payphones.®® It concludes that these restrictions would limit the states ability to providefor the welfare
of thar residents.®” We disagree. There are a least two means by which a state could address the
problem described by California. First, a location where a payphone does not exist because it is
unprofitable, but which serves the public welfare, satidfies the requirements for placement of a public
interest payphone.**® To thisextent, astate may rely upon the publicinterest payphonefunding mechanisms
to arrange for the placement of a payphone a such location. Where alocationdoes not satisfy the criteria
for placement of a public interest payphone, the state may 4ill contract with a PSP for provison of
payphone sarvice, initsrole asalocationprovider, inlocations over which it has such authority. 1t Smply
may not rely upon the funding mechanism for public interest payphones to support such payphones. Of
course, a state may not, as suggested in the RBOCs comments, require that a PSP place a payphone a
a paticular location.*® Such a reguirement would neither be competitively neutral, nor ensure fair
compensation to the PSP as required by the 1996 Act.*® A state may, however, enter into a voluntary
agreement with a PSP at mutudly agreeable terms for the provision of such service.

433 g eq., 47 U.SC. §253(b). While not directly applicable, this section makes clear that the statutory directive
to remove state and local barriers to entry into the provision of interstate and intrastate telecommunications services
does not affect the ability of a state or local government to impose, on a competitively neutral basis and consistent with
section 254 of the Communications Act, requirements necessary to protect the public safety and welfare.

434 Report and Order at para. 60.

85y

436 california PUC Petition at 5.

87y

438 See Report and Order at paras. 264-286.

43 RBOC Comments at 23-24.

40 47U.S.C. 8 276(b)(1)(A).
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B. RECLASS FICATION OF INCUMBENT LEC-OWNED PAYPHONES

142.  Currently, incumbent LEC payphones, classfied as part of the network, recover
their costs from CCL charges assessed on those carriers that connect withthe incumbent LEC. In order
to comply with Section 276(b)(1)(B)** by removing payphone costs from the CCL charge and all
intrastateand interstate payphone subsidiesfrombasi ¢ exchange and exchange accessrevenues, the Report
and Order established requirements for: 1) the termination of access charge compensation and al other
subsidies for incumbent LEC payphones; (2) the prospective dassfication of incumbent LEC and AT& T
payphones as CPE; (3) tariffing of basic payphone servicesand functiondities; and (4) the reclassification
and transfer of incumbent LEC payphone equipment assets from regulated to nonregulated status.

1. Classfication of L EC Payphones as CPE

a. Report and Order

i. CPE Deregulation

143.  Inthe Report and Order, we concluded that to best effectuate the 1996 Act's
mandate that access charge payphone service e ements and payphone subsidies from basic exchange and
exchange access revenues be discontinued, incumbent LEC payphones should be treated as deregul ated
and detariffed CPE. In Computer 11, the Commission concluded that CPE should be unbundled fromits
underlying transmission sarvice in order to prevent improper cross-subsidization.**? Condstent with this
prior finding, we concluded that LEC payphones must be treated as unregulated, detariffed CPE in order
to ensure that no subsidies are provided from basic exchange and exchange access revenues or access
charge payphone service dements as required by the Act.  In addition, we concluded that AT&T
payphones mugt be deregul ated, detariffed, and treated as CPE. Werequired that AT& T follow the same
procedures as the LECs for valuing payphone assats and transferring them to nonregulated status. After
deregulation, AT& T payphones are subject to the same requirements as independent payphone provider

payphones.

144. We declined to limit the deregulation of payphones to those owned by larger
LECs, because Section 276 is not limited in gpplication to larger LECs, the benefits the Commisson
obse%egd in CPE deregulation apply to payphones, and those benefits apply regardless of the Sze of the
LEC.

145.  Wedsodeclined to require the BOCs or other incumbent LECs to providethar
payphone CPE through a sructurdly separated afiliae’* The Report and Order established
nonstructural safeguards for BOCs to provide payphone CPE on an integrated basis and declined to
requirethat other incumbent L ECsbe required to provide CPE through sructurdly separate effiliates We

441 47 U.S.C. §276(b)(1)(B).

442 Amendment of Section 64.702 of the Commission's Rules and Regulations (Second Computer Inquiry), 77 FCC
2d 384, 445 (1980) (Computer I1), modified on recon., 84 FCC 2d 50 (1981), modified on further recon., 88 FCC 2d 512 (1981),
aff'd sub nom. Computer and Communications Industry Ass'n v. FCC, 693 F.2d 198 (D.C. Cir. 1982), cert denied, 462 U.S.
938 (1983).

43 Report and Order at para. 144.

444 See Report and Order a paras. 192-207, for a discussion of the statutory mandatethat we "prescribe a set of
nonstructural safeguards for [BOC] payphone service ... which safeguards shal, a a minimum, include the nonstructural
safeguards equal to those adopted in the Computer Inquiry-111 ... proceeding.” 47 U.S.C. § 276(b)(1)(C).
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preempted states ability to impose structura separation requirements on the payphone operations of the
BOCs or other LECs*® The Commission did not, however, preempt the states from imposing on
nonBOC L ECsnongructura safeguardsthat are no more stringent than those we impaosed on the BOCs.

ii. Unbundling of Payphone Services

146. Inthe Report and Order, we concluded, pursuant to Computer 11, Sections 201,
202, and 276 of the Act, and previous CPE decisions, that incumbent LECsmust offer individua centrd
office coin transmission servicesto PSPs under nondiscriminatory, public, tariffed offerings if the LECs
providethose servicesfor their own operations.**® We concluded that incumbent LECsmust providecoin
service so compeitive payphone providers can offer payphone services using ether instrument-
implemented "smart payphones’ or "dumb" payphones that utilize centrd office coin services, or some
combination of the two in amanner smilar to the LECs. We aso required that incumbent LEC provision
of coin transmission services on an unbundled basis be treated as a new service under the Commisson's
price cap rules. The Report and Order required that incumbent LECs not currently subject to price cap
regulationmust submit cost support for ther centra office coin services, pursuant to Sections61.38, 61.39,
or 61.50(i) of the Commission's rules*’ The Report and Order requires that incumbent LECs mugt file
taiffs with the Commission for these services no later than January 15, 1997. To the extent that this
requirement precludes the BOCs from complying with the Computer |1, Computer 111,%® and ONA**®
network informationdisclosure requirements, the Commissionwaived the notice period in order to ensure
that these services are provided on a timdly basis consstent with the other deregulatory requirements of
the order.**® Pursuant to this waiver, network information disclosure natification on the basic network

4% BOC CPE Rdlief Order, 2 FCC Red at 143, See47 U.S.C. § 276(c).

446 Computer 11, 77 FCC 2d at 387-9; 47 U.S.C. 88§ 201, 202, and 276; BOC CPE Relief Order, 2 FCC Rcd at 143.

47 Report and Order at 146. 47 C.F.R. § § 61.38, 61.39, 61.50(i).

448 See Amendment of Section 64.702 of the Commission's Rules and Regulations (Computer 111), CC Docket No.
85-229, Phase |, 104 FCC 2d 958 (1986) (Phase | Order), recon., 2 FCC Rcd 3035 (1987) (Phase | Reconsideration Order),
further recon., 3 FCC Rcd 1135 (1988) (Phase | Further Reconsideration Order), second further recon., 4 FCC Rcd 5927
(1989) (Phase | Second Further Reconsideration Order); Phase | Order and Phase | Reconsideration Order vacated
Californiav. FCC, 905 F.2d 1217 (9th Cir. 1990) (Cdlifornia l); PhaseIl, 2 FCC Rcd 3072 (1987) (Computer 111 Phase Il Order),
recon., 3 FCC Rcd 1150 (1988) (Phase 1| Reconsideration Order), further recon., 4 FCC Red 5927 (1989) (Phase |1 Further
Reconsideration Order); Phase 1l Order vacated, California | 905 F.2d 1217 (9th Cir. 1990); Computer Il Remand
Proceeding, 5 FCC Red 7719 (1990) (ONA Remand Order), recon., 7 FCC Red 909 (1992), pets. for review denied, Cdlifornia
v. FCC, 4 F.3d 1505 (9th Cir. 1993) (California Il); Computer |1l Remand Proceedings: Bell Operating Company Safeguards
and Tier 1 Local Exchange Company Safeguards, 6 FCC Rcd 7571 (1991) (BOC Sdafeguards Order), BOC Safeguards Order
vacated in part and remanded, Cdiforniav. FCC, 39 F.3d 919 (9th Cir. 1994) (California Ill), cert. denied, 115 S.Ct. 1427
(1995).  See dso Bell Operating Companies Joint Petition for Waiver of Computer 11 Rules, Memorandum Opinion and
Order, 10 FCC Rcd 1724 (1995); Computer |11 Further Remand Proceedings: Bell Operating Company Provision of
Enhanced Services, 10 FCC Rcd 8360 (1995).

49 Filing and Review of Open Network Architecture Plans, 4 FCC Red 1 (1988) (BOC ONA Order), recon., 5 FCC
Rcd 3084 (1990) (BOC ONA Reconsideration Order); 5 FCC Rcd 3103 (1990) (BOC ONA Amendment Order), erratum, 5
FCC Rcd 4045, pets. for review denied, Californiav. FCC, 4 F.3d 1505 (9th Cir. 1993), recon., 8 FCC Rcd 97 (1993) (BOC
ONA Amendment Reconsideration Order); 6 FCC Rcd 7646, 7649-50 (1991) (BOC ONA Further Amendment Order); 8 FCC
Red 2606 (1993) (BOC ONA Second Further Amendment Order), pet. for review denied, Californiav. FCC, 4 F.3d 1505 (9th
Cir. 1993).

450 Network disclosure requirements are discussed in Computer 1I, 2 FCC Red a 150-151; 3 FCC at 23-24; and

Computer 1l & 3 FCC Rcd at 1164-65. The Commission may waive a rule for good cause shown, in whole or in part, on
the Commission's own motion or petition. 47 C.F.R. § 1.3. Regarding the waiver standard, see Wait Radio v. Federa
Communications  Commission, 418 F.2d 1153 (D.C. Cir. 1969); Northeast Celular Telephone Co. v. Federa
Communications Commission, 897 F.2d 1164 (D.C. Cir. 1990). See also Inmate Services Waiver Order 11 FCC Rcd at 8013
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payphone services must be made by the BOCs by January 15, 1997 for services to be provided by April
15, 1997.

147. TheReportand Order requiredthat tariffs for payphone servicesmust be filed with
the Commissonaspart of the LECS access services to ensure that the services are reasonably priced and
do not include subsidies. Because, Section 276 specificaly refersto the gpplicationof Computer 111 and
ONA requirements, at aminmumfor BOC provisionof payphone services, we concluded that Computer
111 tariff procedures and pricing are appropriate for basic payphone services provided by LECs to other
payphone providers. Pursuant to Section 276(c), any inconsstent state requirements with regard to this
matter are preempted.

148. The Report and Order declined to require additiona unbunding of network
eementsfor payphone sarvicefor dl LECs. We found that such unbundlingis not necessary to provide
payphone services and that some features require substantia costs to make switch changes. Moreover,
the Report and Order noted that, pursuant to Computer 111 and ONA requirements, BOCsmust unbundle
additional network dementswhenrequested bly payphone providers based on specific criteria established
inthe Computer 111 and ONA proceedings.*! We noted, however, that any basic transmission sarvices
provided by a LEC to its own payg)hone operations must be available under tariff to other payphone
providers pursuant to Computer 11.%? 1n addition, the Report and Order provides that states may impose
on L ECsfurther nondiscriminatory payphone serviceunbundlingrequirementsthat are not inconsstent with
Section 276 requirements and requirements established in the Report and Order.*3

iii. Other L EC Payphone Services

149. The Report and Order concluded that incumbent LECs should provide certain
other services to payphone providers if they provide those servicesto ther own payphone operations.
These services mugt be made avallable by the LEC or its dfiliate to other payphone providers on a
comparable basisin order to ensure that other payphone providers do not receive discriminatory service
from the LECs once LEC payphones are deregulated, and to ensure that other payphone providers can
compete with LEC payphone operations.  Specificdly, the Report and Order required LECsto provide
other payphone providers the following services ona nondiscriminatory bass to enable them to compete
effectively for the provison of payglhones fraud protection, special number assgnments, and ingdlation
and maintenanceof basic services®™* Regarding billing and collection services, we concluded that if aLEC
provides basic, tariffed payphone services that will only function in conjunction with billing and collection
sarvices from the LEC, the LEC mugt provide the hilling and collection services it provides to its own
payphone operations for these services to independent payphone providers on a nondiscriminatory basis.

The Report and Order stated that we expect this requirement to apply, for example, in Stuations where
coin sarvices require the LEC to monitor coin deposits and such information is not otherwise available to

(granting a waiver of the network disclosure notice period to enable the provision of payphone services for inmate
payphones before the required notice period).

45t Report and Order at para. 148. See Computer 111 Phase Il Order at 3101. Congress did not require that Computer
111 safeguards, at a minimum be applied to other LECs. See47 U.S.C. § 276(b)(1)(C).

452 computer II, 77 FCC 2d at 387-9; 47 C.F.R. 64.702.

453 Report and Order at para. 148.

44 The Report_and Order noted that validation services were required pursuant to Policies and rules concerning
Loca Exchange Carrier Validation and Billing Information for "Joint Use Calling Cards," Report and Order and Reguest
for Supplemental Comment, CC Docket 91-115, 7 FCC Rcd 3528 (1992); Second Report and Order, 8 FCC Rcd 4478 (1993).
The Report and Order discussed the requirements for per-call tracking at paras. 96-101.
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third parties for hilling and collection.

iv. Registration and Demar cation Point for Payphones

150. Inthe Report and Order, we amended our Part 68 rules to provide for the
registration of centra-office-implemented coin pa5yphones to enable independent payphone providers as
wdl as the LECs to utilize "dumb” payphones.*®>  Accordingly, we adopted amendments to Section
68.2(a)(1) and Section 68.3 of the Commission's rules to fadlitate regidration of both ingrument-
implemented and central -offi ce-implemented payphones. Wegrandfathered existing L EC payphonesfrom
our revised Part 68 requirements, unlessthe basic functiondityinthe payphonesis changed.**® We required
incumbent L ECsto submit proposed interconnection requirementsto effectuate suchinterconnectionwithin
90 days of the effective date of the Report and Order.

151. Congstent with our objective of treating incumbent LEC and independent payphone
providers payphonesinasmilar manner, we concluded inthe Report and Order that the demarcationpoint
for LEC payphones mugt be the same asincumbent L ECsuse for independent payphone providerstoday.

Accordingly, we required that the demarcation for dl new LEC payphones must be consgtent with the
minimum point of entry, demarcation point standards for other wirdine services*” Weaso grandfathered
the locationof dl exiging LEC payphonesin place onthe effective date of the order. Similarly, we did not
require that network interfaces be placed for exising LEC payphones, unless these payphones are
substantialy refurbished, for example, upgraded from dumb to smart payphones or replaced.

b. Petitions

i. Unbundling of Payphone Services

152. BedlSouthrequestsrecons deration of the requirement for federd tariffing of LEC
payphone services, and arguesthat payphone sarvice tariffs should only be filed inthe statejurisdiction.*®
BdlSouth argues that coin services areloca exchange services and the Commissionlacksjurisdictionover
these servicesml)BeIISouth aso assarts that federa tariffing is unnecessary to assure protection from
discrimination.

153.  Ohio PUC requests reconsderation of the federd tariffing of LEC central office
coin sarvices arguing that such tariffs have been the jurisdiction of the states. Ohio PUC suggests that
instead the Commissionshould set guidelines for the states or provide cost review of tariffs thet the Sates
could use.*®  Ohio argues that Sates should retain control over tariffing of payphone services because

459 See Registration of Coin Operated Telephones, M emorandum Opinion and Order, 49 Fed. Reg. 27763 (1984)
(Coin Registration Order).

46 The Commission has previously exempted existing CPE from Part 68 registration requirements. See47 C.F.R. §
68 (b)-(h).

47 47CFR.§683.
458 Bel|South Petition at 6.
459 BellSouth Petition at 13 .

460 Ohio Petition at 2-5 .
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the Report and Order dlows them to require additional unbundling.**

154. NTCA requeststhat the Commissondarify that the requirement that L ECsfilecoin
transmissonservicesinther access service tariffs may be stisfied by smdl LECs through participation in
anationd taiff filed by NECA and recover its costs through aNECA administered pool.*®% If not, NTCA
asks for recongideration of the decision to require federa tariffing. Moreover, NTCA requedts that the
Commission darify that the tariff provisonsto befiled are limited to services added to enable payphone
services, suchas counting and control of coins and fraud protection, but not loops and switching functions,
and darify the costing methodology. 4%

ii. Other Payphone Services

155. ThelnmateCodlitionrequeststhat BOCsberequiredto providenondiscriminatory
access to account and fraud control information, hilling and collection services, and terms under which
independent payphone providers and BOCs purchase basic sarvice offerings.®* NJPA seeks
reconsderation of the nondiscrimination and nonstructura safeguards for LEC provision of payphone
services. NJPA requeststhat the Commission require accessto call rating capabilities, answer supervision,
cdl tracking, joint marketing, ingtalation and maintenance, and hilling and collection.*®® NJPA arguesthat
independent payphone Erovi dersrequire cal rating capabilities because otherwise they must usethe rates
selected by the LEC.%® It argues that answer supervision is necessary to alow payphone providers to
more precisdy tell when acall is answvered.*®” NJPA requests that L ECs berequired to make network-
based cdl tracking available for cdls made fromindependent payphonesif it isavallablefor calsmade from
their own payphones.*® NJPA states that network-based call tracking is necessary in order to check on
cdl volumesonwhichthey are paid by each carrier. Findly, NJPA arguesthat joint marketing, ingalation
and maintenance, and hilling and collection should be available on a cost alocated basis and on a
nondiscriminatory basis even for those functions that the Commission has deregulated.®® Sprint requests
clarification that ingtalation and maintenance services only gpply to the "basic” payphone lines and not to
the deregul ated equipment.*™©

iii. Registration and Demar cation Point for Payphones

L)

462 NTCA Petition at 2-3 .

463 |4 4 4.

464 | nmate Coalition Petition at 18.

AB5 N MR g gt e
466
467
468
489 NJPA Petition at 12.

470 gprint Petition at 19.
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156. The RBOCsask for darificationthat the minimumpoint of entry demarcation point
standards are flexible enough to dlow for placement of payphones at the nearer and most cost-effective
drop point in unique circumstances, such as service stations*™*

c. Comments

i. Unbundling of Payphone Services

157. NJPA arguesthat Computer |11 provides precedent supporting the federd tariffing
of coinlinefunctiondities and if not the Commission could establish additional requirements consistent with
the Act suchasfederd taiffing. 4> NJPA assartsthat coin lines are used for bothintrastate and interstate
services. NJPA aso notes that recent Commission decisions have required federa tariffing of other types
of payphone functiondities, including originating line screening and billed number screening, as well as
international call blocking.*”® NJPA arguesthat federa tariffing of coin functionditiesisinthe public interest
to ensure that payphone service providers are not overcharged for network functions and to ensure that
LECsdo not use tariffsfor coin line functions. AT& T supports NJPA's request that LECs be required to
provide independent payphone providersthe abilityto obtain coinrating capabilitiesso that the independent
payphone providers can establishtheir own rates, and unbundled answer supervisonif it isprovided to the
L EC payphone provider.**

158. NJPA arguesthat if the Commisson does not retain afederd tariffing requirement
for coinline functiondities, it should retain continuing oversight of the methodology states use to pricethese
sarvices, and require LECs to file copies of their coin line tariffs and updates with the Commission.*”
BdlSouth argues that the payphone line tariffs arelocal exchange service, not access services, and should
therefore not be tariffed inthe federal jurisdiction.*”® BellSouth contendsthat the Commission couldimpose
requirements for nondiscrimination, and the same terms, conditions, rates and charges for the services.
BdlSouth contends that the Commission does not have the authority to establish pecific pricesand costs
or costing methodol ogjies associ ated withsuch services*”” Bell South argues that the Commission doesnot
have authority to require any unbundling of other services except a requirement for nondiscriminatory
treatment.*’®  Most of the RBOC Codition supports BellSouth in requesting that the Commission
reconsider LEC tariffing of coin transmission sarvices in the interstate access tariffs 47

159. Puerto Rico Telephone requests that the Commission clarify that LECs must only

471 RBOC Codlition at 7.

472 NJPA Comments at 16.
473 NJPA Comments at 17.
474 AT&T Comments at 14-15.
475 NJPA Comments at 17-18.

476 oee alsp SNET contends that coin transmission services and functionalities should not be tariffed with the

Commission. SNET Comments at 2.

417 BellSouth Comments at 2.

a7 g

479 NYNEX, Pacific Telesis, SBC, and US West support BellSouth on this issue. RBOC Coalition Comments at 24.
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provide central office functiondities to independent payphone providers that they provide to their own
payphone operations.®®® It does not disagree with NJPA's request that the Commission clarify that
network-based cdl tracking avallable to the LEC payphone operationsis dso available to independent
payphone providers.®® AT&T argues that if a LEC offers network-based call tracking services or
instailaﬂ3 (z)nand mai ntenance serviceto its payphone operations it should makethemavailable at comparable
prices.

ii. Other Payphone Services

160.  Sprint urges the Commission to darify that the requirement for LECs to provide
inddlation and maintenance services applies only to the payphone transmission lines not the payphone
eguipment. 3 The RBOC Codlition argues that no additiona safeguards requested by petitioners should
berequired. The RBOC Codlition contends that requests for unbundling should be resolved according to
Computer |11 and ONA criteria. It also argues that the Commissionshould not require nondiscriminatory
accesstojoint marketing, ingdlationand maintenance, and hilling and collectionbecause L ECsdo not have
acompetitive advantage inthese unregul ated markets.*®* The RBOC Codlitionassertsthat the Commission
should not extend the nondiscrimination requirement to the LEC ingalation and maintenance of
payphones.*®

iii. Registration and Demar cation Point for Payphones

161. NJPA and AT&T do not object to a flexible demarcationpoint for payphones as
long as LECsmust treat independent payphone providersina nondiscriminatory manner withregard to the
demarcation point.*®

d. Discussion

i. Unbundling of Payphone Services

162. Section276 requiresthat the Commissiontaked| actionsnecessary to "discontinue
... dl intrastate and interstate payphone subsidies from basic exchange and exchange access revenues." %7
To implement this requirement we have deregulated payphone equipment and established a requirement
that L ECsprovide tariffed payphone servicesto independent payphone providersthat they provideto thar
own payphone operations.”®®  Federd tariffing enablesthe Commission to directly ensure that payphone

40 perto Rico Tel ephone Comments at 7-8.

8Ly

482 AT&T Commentsat 15.

483 Sprint Comments at 16.

484 RBOC Coalition Comments at 23.

4514, at 23.

486 NJPA Commentsat 13; AT& T Comments at 13, n. 31.

47 47U.S.C. § 276(b)(1)(B).

488 56047 U.S.C. § 276(c) and §§210-205 regarding authority to require tariffing of basic payphone services.
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services comply with Section 276. In Computer 111 and ONA, the Commission included both state and
federd tariffing requirements*®*  Our requirement in the Report and Order _ for federd taiffing was
congstent with Section 276, Computer [11 and ONA. Wedid not intheReport and Order precludestates
fromrequiring the tariffing of payphone services. Congstent with this conclusion, we provided that states
could require further unbundling of payphone services than those required in the Report and Order.
Although we disagree with BellSouth and Ohio PUC  regarding our authority to requirefedera tariffing of
payphone services, on reconsiderationwe modify the federaly tariffing requirement as discussed bel ow. 4
Accordingly, asrequired in the Report and Order, LECsmust provide tariffed, nondiscriminatory basic
payphone services that enable independent providers to offer payphone services usng ether ingrument-
implemented "smart payphones’ or "dumb" payphones that utilize central office coin services, or some
combination of the two in amanner smilar to the LECS. LECs mudt file those tariffs with the state. In
addition, asrequired by the Report and Order, any basic network services or unbundled festuresused by
a LEC's operations to provide payphone services must be smilarly available to independent payphone
providers on a nondiscriminatory, tariffed basis. Those unbundled features or functions must be tariffed
in the state and federa jurisdiction. Federd tariffing of unbundled network features is consstent with
Computer I11 and ONA. The Commission has aso required, for example, federd tariffing of originating
line screening services*!

163. We require LECs to file tariffs for the basic payphone services and unbundled
functiondities in the intragtate and interstate jurisdictions as discussed below. LECs mud file intrastate
tariffs for these payphone servicesand any unbundled featuresthey provideto their own payphone services.
Thetaiffsfor these LEC payphone services must be: (1) cost based; (2) consistent withthe requirements
of Section276 withregard, for example, to the remova of subsidies from exchange and exchange access
sarvices, and (3) nondiscriminatory. States must gpply these requirements and the Computer [11 guiddines
for taiffing such intrastate services*?  States unable to review these tariffs may require the LECs
operating in thar state to file these tariffs with the Commission. In addition, LECs must file with the
Commission tariffs for unbundled features condgstent with the requirements established in the Report and
Order.*® LECsare not required to file tariffs for the basic payphone line for smart and dumb payphones
with the Commisson. We will rely on the states to ensure that the basic payphone line istariffed by the
LECs in accordance with the requirements of Section 276. Asrequired in the Report and Order, and
afirmed herein, dl required tariffs, both intrastate and interstate, must be filed no later than January 15,
1997 and mugt be effective no later that April 15,1997. Where LECshave dreedy filed intragtate tariffs
for these services, statesmay, after considering the requirements of this order, the Report and Order, and
Section 276, conclude: 1) that exigting tariffs are cons stent withthe requirements of the Report and Order
asrevised herein; and 2) that in such case no further filings are required. We delegate authority to the
Common Carrier Bureau to determine the least burdensome method for amd| carriers to comply with the
requirements for the filing of tariffs with the Commission, such as those suggested by NTCA.

164. Inthe Report and Order we provided a waiver of the notification period of
Computer 11 and Computer [11 network information disclosure requirements with which BOCs may be

49 BOC ONA Order, 4FCC Red at paras. 224-341.

490 section 276(c) also provides for the preemption of inconsistent state requirements.

1 policies and Rules Concerning Operator Service Access and Pay Telephone Compensation, CC Docket No. 91-

35, Third Report and Order (rel. Apr. 5, 1996) at para. 34.

42 The new services test required in the Report and Order is described at 47 C.F.R. Section 61.49(g)(2). See also

Amendments of Part 69 of the Commission's Rules Relating to the Creation of Access Charge Subelements for Open
Network Architecture, CC Docket No. 89-79, 6 FCC Rcd 4524, 4531(1991) at paras. 38-44.

493 Report and Order at para. 146-148.
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required to comply pursuant to the requirements of the Report and Order. Cons stent with our clarification
above that L ECsmay comply withdl the requirements of the Report and Order by April 15, 1997, wedso
carify that the waiver of the network information disclosure requirements to dlow a minimum threemonth
period for natification of payphone service and related unbundled featuretariffsis dso granted if BOCsfile
those tariffs earlier than the January 15, 1997 date. We dlarify further that the waiver provided in the
Report and Order and in this order is only effective for payphone tariffs to comply withthis order and only
until April 15, 1997, because network information disclosures must be made, as required by the Report
and Order, no later than January 15, 1997.

165.  Onreconsideration, wededineto require further unbundling of payphone services
beyond those established in the Report and Order.  We dlaify that any unbundled network festures
provided to a LEC payphone operation must be available on a nondiscriminatory bad's to independent
payphone providers and mug be tariffed in the federal and State jurisdictions. Under Computer [11,
independent payphone providers may request unbundled featuresthrough a 120-day process and BOCs
must indicate why they dedline to provide the requested features®®* We did not creste a Similar
requirement for LECs other than BOCs to provide unbundled network functionalities requested by
independent payphone providers. However, as discussed herein and provided in the Report and Order
states may require dl LECs to provide, pursuant to nondiscriminatory tariffs, unbundled network
functionalities associated with payphone services*®

ii. Other Payphone Services

166.  Asrequested by Sprint, we clarify that the requirement for LECs to provide
ingalationand maintenance services gpplies only to the payphone transmission lines and unbundled basic
functiondities not the payphone equipment, which pursuant to the Report and Order is unregulated
equipment. We decline to require access to unregulated services, suchasingdlation and maintenance of
unregulated CPE, and hilling and collection (beyond the requirement established intheReport and Order).
Services the Commission has deregulated are available on a competitive basis and do not have to be
provided by LECs as the only source of services. We aso decline to require the LECs to joint market
for independent payphone providers. We have not required joint marketing in Computer I11, which dso
required nondiscriminatory access to BOC sarvices*® Moreover, no new arguments are raised on
recond deration regarding joint marketing.

iii. Registration and Demar cation Paint for Payphones

167. Asrequested by the RBOC Codlition, we darify that our minimum point of entry
demarcation point standards are flexible enough to dlow for placement of payphones at the nearer and
most cogt-effective drop point in unique drcumstances, such as service gtations.  We note that this
conclusonis congstent with Section 68.3 which defines the demarcation point and dlows LECsto sdect
alocation " as determined by the tel ephone company'sreasonabl e and nondi scriminatory standard operating
practices.*®” We require that LECs must treat independent payphone providers in a nondiscriminatory
manner with regard to such flexible placement.

S See Computer Il Further Remand Proceedings: Bell Operating Company Provision of Enhanced Services, 10
FCC Rcd 8360 (1995).

49 Report and Order at para. 148.

496 See Computer 111 proceeding, above.

497 47CFR.§683.
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168. We ddegate to the Chief, Common Carrier Bureau the authority to establish any
specific requirements associated with the exigting payphone ec!aui pment we grandfathered fromregistration
requirements under Section 68.2, in the Report and Order.*®

2. Recdlassfication or Transfer of Payphone Equipment to Nonregulated Status

a. Report and Order

169. Inthe Report and Order, we considered what payphone assets were to be
reclassfied to anonregulated payphone account or transferred to an afiliate or operating divison. We
concluded that the payphone assetsto be reclassified or transferredincludedl fadlitiesrelated to payphone
service, withthe exception of the loops connecting the payphones to the network, the centra office™coin
savice," and operator sarvice fadilities supporting incumbent LEC payphones**® We further considered
the appropriate means to vaue those assets when they are reclassfied or transferred in light of the goals
of Section276. We concluded that our existing accounting rules provide the best means of achieving those
godls, including protecting the interests of ratepayers.>®

170.  Our exiding accounting rules providefor two digtinct means of vauing such assets
that depend upon the underlying nature of the transaction. To be more precise, the method that applies
depends upon whether the assets are to be reclassfied as nonregulated or are to be transferred to an
dfiliate or operating division of the regulated carrier.®®* Under our Part 64 cost dlocation rules, when
assetsare reclassified as nonregul ated assets, those assets are reclassified at their net book value>®? The
dfiliate transactions rules require that when assats are transferred to a separate dfiliate or an operating
divisonthat hasno joint or commonuse of assets or resources, the transfer shal be recorded at the higher
of their fair market value or net book value>*

171. Inreaching the conclusion that the Part 32 affiliate transactions rules are to be
applied without modification, we discussed the means by which fair market value is determined.®®* We
defined fair market vaue as "the price at whichthe property would change hands between awilling buyer
and a willing sdller, neither being under any compulsion to buy or sl and both having reasonable
knowledge of rdevant facts."*® We further explained tha, in assessing the fair market vaue of the
payphone assets at the time of tranfer, the goirg concernvaue, induding intangible assets suchas|ocation
contracts, should be taken into consideration.®® That is, awilling buyer and a willing sdler in an arms-

498 See 47 C.F.R §68.2 (b)-(h); In the Matter of Amendment of Section 68.2 of the Commission’'s Rules to Extend
the Grandfather Dates of the Telephone Equipment Registration Program, 67 FCC 2d 235 (1977).

S Report and Order at para. 159.
500 |d. at paras. 165, 166,167, 169, 171.
S 1d. at para. 162.

e Id. a para. 163; "Net book value is defined as the original cost of an asset less the related depreciation reserve."
Second Computer Inquiry, 95 FCC 2d 1276, 1306 n. 40 (1983).

503 47CFRS 32.27; Report and Order at para. 164.

504 Report and Order at para. 164.

505 |4,
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lengthtransactionwould consider the existence of those intangiblesthat would be relevant whennegotiating
afair price for the transferred equipment.>’

b. Petitions

172.  APCC and Inmate Codlition request recongderation of the method for vauing
deregulated LEC payphone assets.>® APCC argues that the method applied to vaue payphone assets
should take into consideration their going concern value, including locations contracts, irrespective of
whether the assets are going to be reclassfied to a nonregulated payphone division or transferred to an
affiliate or separate operating division.>® APCC assertsthat the going concern vaue of payphone assets
exceeds their net book vaue®® APCC argues that the valuation methods applied to areclassfication of
assets to a nonregulated payphone divison should be identicd to those applied to atransfer of assetsto
andfiliate or separate operating divison.>* APCC further arguesthat the Conferencereport indicatesthat
Congress intended that LEC assets are to be transferred to separate unregul ated books as evidenced by
itsuse of the term"trandfer™. 2 APCC assarts that it will be difficult for the raepagers to obtainthe "gain’
fromthe transfer of payphone assets until such assets are transferred to an affiliate™®* APCC aso argues
that there will be adverse competitive effects if the assets are undervalued. >

173. BdlSouth and SW Bell request that the Commission reconsider its decision to
define the far market vaue of payphone assets as encompassing their going concern value, including
location contracts and other intangibles, whenassetsare sold or transferred an afiliate®™ SW Bdll argues
that it is ingppropriate to consider the gaing concern vaue of assets as part of their fair market value
because the going concern vaue includes e ements that are separate and digtinct from the assets that are
accounted for on the regulated books.>® SW Bl assartsthat the assets that are accounted for on the
regulated books would not appreciate; as a consequence, any estimate of farr market val ue that was higher
thanthe net book value would be the result of vauing intangibles outside the ratebase.>’ BellSouth argues
that congdering the going concern vaue as part of the far market vaue is a change in the accounting rules

507 g,

508 APCC Petition & 7; Inmate Coalition incorporated APCC's arguments in its petition for reconsideration on this
issuein their entirety. Inmate Coalition Petition at 18.

509 APCC Petition at 7, 9-10.

50 19, at8-9.

51 \d. at 18-21.

512 |d. at 10-15.

513 |d. at 15-21.

514 |d. at 21-22.

515 BdlISouth Petition at 19; SW Bell Petition at 2.

516 S Bell Petition at 3.
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that was not "'noticed"in the NPRM .58 BellSouth assarts that there is no basis for requiring the valuation
of intangibles such as location contracts>*® SW Bdll argues that the risk of loss for these intangibles has
been borne by shareholders not ratepayers.>

174. The RBOC Cadlition requests a clarification that the Commissiondid not change
the accounting rules and did not intend to include intangible assets such as location contracts in the assets
to be valued when the assets are transferred to an filiate, unlessthey were on the carrier's books.* The
RBOC Cadition argues that to include the vaue of intangibles such as location contractsinthe far market
vaue of the payphone assets would be inconsistent with the Commission's existing accounting rules.5??

C. Comments

175. NJPA argues that the fair market value of payphone assets should include
intangibles such astheir going concernvaue®* NJPA assartsthat the FCC rules providefor therecording
of such assets on regulated books.>** NJPA further argues that the Commission's consideration of the
indusior;g going concernvaue as part of the fair market vaue of the payphone assets was noticed inthe
NPRM.

176. The RBOC Coadition and Ameritech argue that the Commission's application of
its existing accounting rules complies with the requirements of Section 276.5% The RBOC Codition and
Ameritech argue that APCC's assartion that Section 276 requires a "trander” to separate books is
unsubstantiated in the Section or its legidative history.®?” Ameritech argues that to require a "transfer” to
aseparate set of bookswould beto ignorethe Joint Cost Rules>2 Ameritech arguesthat any modification
of ether the Joint Cost Rulesor the Affiliate Transaction Rulesshould have been addressed inthe separate
rulemaking proceeding which considered these issues.®® Ameritech arguesthat the assetsthat the Report

*18 " BellSouth Petition at 20-21.
19 1d. at 19-20.

520 gw Bl Petition at 3.

521 RBOC Coalition Petition at 9.
522 1d. at 9-10.

52 NJPA Comments at 14.

524 |d. at 14-15.

55 |d.a 15.

526 Ameritech Comments at 14; RBOC Coalition Comments at 18.

527" RBOC Comments at 18-19; Ameritech Comments at 12-13 .

528 Ameritech Comments at 12.
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and Order required to be vaued at the time of reclassfication or transfer are limited to those assets which
are on the LEC's books.>*°

177. The RBOC Codition adso argues that the ratepayers have never "invested” in
intangible assets suchaslocationcontracts.>! The RBOC Coadlition assertsthat those assetswere created
at the expense of the shareholders>?> The RBOC Codlition argues that any change in the exigting
accounting methods to include "intangibles' will have no effect on rates.>* The RBOC Codlition further
arguesthat using net book vaue to vaue the recl assified assets will not have any anti-competitive effects.>*
The RBOC Codition assarts that differentia trestment of assetsthat are reclassfied from those which are
transferred is sufficently judtifiedinthe Rgtgort and Order onthe same grounds that judtified suchtreatment
when those rules were originaly enacted.>®

d. Discussion

178.  Weredfirm our conclusonsin the Report and Order regarding payphone asset
vauationand accountingissues. The Report and Order addressed the issues that APCC hasraised again
on reconsideration and stated that, in the Stuation in which a BOC or a LEC chooses to maintain the
nonregul ated payphone assets onthe carrier's regulated books of account, our Part 64 cost dlocationrules
contain the necessary safeguards required by Section 276 of the 1996 Act to protect regulated ratepayers
from improper cross-subsidies.>® Pursuant to these long-standing cost alocation rules, carriers are not
required to "write-up" payphone assets when they are reclassfied as nonregulated assets. APCC raises
no new arguments in ether its petition or comments that contradict our condusions in the Report and
Order.

179. Wedsoredffirmour conclusions with respect to asset vauation when aBOC or
a LEC transfers payphone assets to an dfiliate. We do believe, however, that the RBOC Codlition,
BdlSouth, SW Béll, and Ameritech raise an issue that we must clarify on reconsideration. Those
petitionersagreewiththe Commissionthat, if payphone assets are transferred fromthe carrier toandfiliate,
the afiliae transactions rules must apply. Those carriers aso agree that under our rules, the transferred
assets mudt be vaued at the higher of far market vaue or net book value. These petitioners disagree,
however, with our determination that fair market vaue of assets transferred includes intangible assets that
are not recorded on the carrier's regulated books.>®” Some of these petitioners cite the Joint Cost
Reconsideration Order and a 1988 Ameritech Cost Allocation Manua Review Order as authority for their
contention. We disagree with the petitioners for the reasons discussed below.

530 |,

531 RBOC Comments at 20-21.
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180. IntheReport and Order, we stated that, if acarrier transferreditspayphone assets
to an affiliate, the transaction would be governed by our affiliate transactions rules®®  Accordingly, the
payphone asset transfer would be recorded on the carrier's books at the higher of fair market vaue or net
book vaue. We further stated that fair market value is "the price a which the property would change
hands between awilling buyer and awilling seller, neither being under any compulsion to buy or sdl and
both having reasonable knowledge of relevant facts'®* We next concluded that the going concern value
associated with the payphone business must be taken into consderation in determining fair market vaue
and that going concernvaue includesthe vaue of intangible assets such as | ocation contractsthat add vaue
to the payphone business>*° We mugt darify this latter point.

181. We reterate that in this order on reconsideration, we continue to apply the
definition of "fair market value' as provided for in the Report and Order. The issue raised by the RBOC
Cadition, BellSouth, SW Bdl and Ameritech focuses on whether the definition should be applied to the
tangible vaue of the assets, as contrasted to the vaue of al property rights directly associated with the
payphone assets. We clarify that the answer depends on the nature of the transfer itsdlf.

182. Weenvisoned in the Report and Order that if payphone assets were transferred
by acarier to an dffiliate, these assets would be transferred inclusive of intangible assets suchaslocation
contracts.>* In this instance, appraisal techniques would be applied such as discounting the stream of
predicted cash flows over the term of the location contract, capitalizing net income from payphone
operations, usng comparable salesdata, or any other reasonable method that would yidd an estimated far
market vaue. Thiscomputation could be donefor each payphoneon anindividua bads, for accumulations
of payphone assets, for example by geographic area, or for al payphone assets. If appraisa techniques
indicated that far market vaue exceeded net book value, the transfer of the payphone assets should be
recorded at the fair market value. We further stated in the Report and Order, and as discussed further
below, that the vdue of the carrier's brand name should not be included in the far market vaue
computation.>* If acarrier could reasonably estimate the val ue associated with the brand name, thisvalue
should be deducted from the overdl fair market value computation.

183. Wedid not envisoninthe Report and Order that a carrier would transfer only the
physical assets themsd ves but we now addressthat Stuaion. Onthedate of transfer to affiliates, there may
be circumstances in which the location contracts supporting payphone assets may have expired or
otherwise been terminated. In this case, the affiliate would take those payphone assets and deploy those
assetsto new locations subject to new contracts. The far market vaue established by reasonable appraisa
techniques would nat include the vaue of intangible assets such as location contracts; only the physicd
assetswould be transferred. Even 0, the same definition of fair market value would be gpplicable.

184.  Our condusonsinthe Report and Order and inthis Order on Reconsiderationare
consgent withour effiliatetransactions rulesand do not reflect any change in thoserules. Our conclusions
aso do not conflict withthe Joint Cost ReconsiderationOrder or the Ameritech CAM Order. Inthe Joint
Cost Reconsderation Order, the Commission addressed in a footnote a commenter's suggestion that a
nonregulated affiliate should be charged for the vaue of previous training whenanemployeeistransferred

538 Report and Order at para. 164.
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to the affiliae>*® In that instance, the Commission stated that the value of previous employeetrainingisan
intangible benefit, the allocation of whichis beyond the scope of the proceeding.>* IntheAmeritechCAM
Order, the Commission addressed the employee training i1ssue again and stated that allocation of costs of
employeetraining would not be required unlessit became gpparent that the regulated entity was providing
employeetraining asasarvicetoitsafiliae®® 1naddition, in theAmeritech CAM Order, the Commission
addressed the BOC brand nameissue. Inthat Order, the Commisson reeffirmed its position that the BOC
brand name was an intangible benefit that has never appeared on Ameritech’'s books and is not a cost for
affiliate transactions purposes.>*®

185. We agreethat intangible benefits such as the carrier's brand name should not be
considered in the determination of fair market vaue for filiate transactions rules purposes. Such benefits
accrue to al assets of the carrier and are not directly related to the asset being valued. In addition, aswe
dated in the Report and Order, intangible assets such as the carrier's brand name would not generaly be
transferred by a willing seller under the definition of fair market vaue. We thus conclude that such
intangible assets should not be included in the determination of fair market value. This determination is
condgtent with existing Commission rules and the Ameritech CAM Order.

186. We disagree with those petitioners who assert that intangible assets such as the
going concern vaue ssemming from location contracts and other like assets should not be included in the
determinationof fair market value. Going concern vaue is the additiona eement of vaue that attachesto
property by reason of itsexistenceasanintegra part of agoing concern.>’ As such, this intangible asset
isdirectly related to the payphone assets being transferred and enhances the vaue of the assets. Thefact
that this intangible asset is directly related to the asset diginguishes this intangible assat from the carrier
brand name that is not directly related. In addition, the petitioners have asserted that the cost of this
intangible asset hasnever been recorded onthe carriers regulated books and thus should not beconsidered
in determining fair market vadue. Mo, if not dl, of the going concern va ue associated with the payphone
asts is generated by the existence of the location contracts. While the cost of these location contracts
are not capitaized to the payphone asset accounts, the commissions paid to location providers asrequired
by the location contracts are recorded as period expenses onthe carrier'sbooks. Thisfurther digtinguishes
these intangible assets from the carrier's brand name.

187. Wedso see no conflict with the Joint Cost Reconsideration Order or Ameritech
CAM Order asthose orders addressed the intangible benefits accruing from previous employeetraining.
Like the carrier brand name, that type of intangible benefit is not directly associated with any particular
asset. In addition, it is doubtful whether such an intangible benefit is even subject to vauation under
reasonable appraisa techniques. As a result, we conclude that these types of intangible benefits are
distinguishable from the going concern vaue generated by the location contracts of the payphone assets.
We thus conclude that we did nothing in the Report and Order that conflicted with exiing Commisson
rulesand that we did not deviate fromeither the Joint Cost Reconsideration Order or the AmeritechCAM
Order.

3. Termination of Access Charge Compensation and Other Subsidies

Joint Cost Reconsideration Order, 2 FCC Rcd at 6315-6316, n. 204.

Id. at 6316, n. 204.

545 Ameritech CAM Order, 3 FCC Red at 435.

56 1d. at 437.

547 yGSv. Comm. of Internal Revenue, 68 T.C. 563, 591 (1977).
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a. Report and Order

188. Inthe Report and Order we noted that in the telephone network, payphones, as
wdl asal other telephones, are connected to the loca switch by means of a subscriber line. The costs of
the subscriber line that are allocated to the interstate jurisdiction are recovered through two separate
charges. aflat-rate subscriber line charge (SLC) assessed upon the end-user customer who subscribes
to locd service; and a per-minute CCL charge assessed upon | XCs that recovers the balance of the
interstate subscriber line costs not recovered through the SLC. LEC payphone costs areasoincludedin
the CCL charge. The CCL charge, however, gppliesto interstate switched access servicethat isunrelated
to payphone service cogts. While independent payphone providers are required to pay the SLC for the
loop used by each of ther payphones, LECs have not been required to pay this charge because the
subscriber lines connected to LEC payphones have been recovered entirely through the CCL charge.

189. Inthe Report and Order, we concluded that to implement Section276 (b)(1)(B)
of the 1996 Act, incumbent LECs must reduce ther interstate CCL charges by an amount equd to the
interstate allocation of payphone costs currently recovered through those charges. LECs subject to the
price cap rules would treat this as an exogenous cost change to the Common Line basket pursuant to
Section 61.45(d) of the Commisson'srules. Theincumbent LECs residentid SLC is limited to $3.50 per
month and their multi-line business SLC is currently subject to a $6.00 per month cap.

190. The 1996 Act mandatesthat the Commission " discontinuetheintrastateand interstate
carrier access charge payphone service dementsand payments... and dl intrastate and interstate subsidies
from basic exchange and exchange access revenueq.]" Accordingly, we adopted rules that provide for
the remova from regulated intrastate and interstate rate structures of al charges that recover the cogts of
payphones (i.e., the costs of payphone sets, not induding the costs of the lines connecting those setsto the
public switched network, which, like the lines connecting competitive payphones to the network, will
continue to be treated asregulated). Therefore, we concluded that incumbent LECsmust filerevised CCL
tariffs with the Common Carrier Bureau no later than January 15, 1997 to reduce their interstate CCL
chargesby anamount equal to the interstate al ocation of payphone costs currently recoveredthroughthose
charges, scheduled to take effect April 15, 1997. The Report and Order required that L ECs subject to
the price cap rules must treat this as an exogenous cost change to the Common Line basket pursuant to
Section 61.45(d)(1)(v) of our rules>*® Incumbent LECs must identify and report accounts that contain
costs attributable to thar payphone operations. Incumbent LECs must identify specific cost pools and
alocators that are required to capture the nonregulated invesment and expenses associated with their
payphone operations. LECs mudt file this information with the Common Carrier Bureau by January 15,
1997.

191. TheReport and Order required L ECsthét file tariffs pursuant to Section61.38 or
Section 61.39, rate-of-return regulation, or Section 61.50, optional incentive regulaion, to file taiffs to
reviseinterstate CCL ratesto remove the payphone investment and any other assets used in the provison
of payphone service dong with the accumulated depreciation and deferred income tax ligbilities from the
common line costs recovered through those rates. As stated previoudly, these LECs must reclassify
payphone assets fromregulated to nonregulated activity pursuant to Part 64 rules. Expensesincurred after
payphones are deregulated should be classified as nonregulated expenses. The CCL rate reduction must
account for overhead costs assgned to common line codts as a result of payphone investment and
expenses. We required these LECs to recaculate their CCL rates, uang the same data and methods they
used to develop their current CCL rates, except those cd culations should exclude payphone cogts.

58 47 CFR. §61.45(d)(1)(v).
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192. Inthe Report and Order we required that price cap LECs must dso revise their
CCL rates, usng the following method to remove payphone cogts from their CCL rates. First, price cap
LECs should develop a common line revenue requirement usng ARMIS costs for caendar year 1995.
Second, price cap LECs are required to devel op a payphone cost alocator equal to the payphone costs
in Section 69.501(d) divided by total common line costs, based on 1995 ARMIS data. Each LEC is
required to reduce its PCI in the common line basket by this payphone cost dlocator minus one.

193. We required in the Report and Order that, pursuant to the mandate of Section
276(b)(1)(B), incumbent LECs must remove fromther intrastate rates any charges that recover the costs
of payphones. Revised intrastate rates must be effective no later than April 15, 1997. Because partiesdid
not submit state-specific informationregarding the intrastate rate e ementsthat recover payphone costs, the
Report and Order required that States must determine the intrastate rates elements that must be removed
to diminate any intrastate subsidies within thistime frame.

194.  Findly, we concluded that, to avoid discrimination among payphone providers,
the multiline business SLC must apply to subscriber lines that terminate a both LEC and competitive
payphones. We conclude that the removal of payphone costs from the CCL and the payment or
imputation of a SLC to the subscriber line that terminates at a LEC nonregulated payphone will result in
the recovery %1; 9L EC payphone costs on a more cost-causative basis consistent with the requirements of
the 1996 Act.

b. Petitions

195. Sprint requests clarification that not just the payphone equipment costs that are
transferred from the regulated books are removed from the CCL costs. Sprint argues that costs for the
local network used for payphone services and loca business office expenses should be removed. 5%°
USTA requedts darification of the ingtructions for the remova of payphone costsfromthe CCL charges,
because the muitiline SLC was applied to all payphones.®* WPTA requests that the Commission
reconsider itsdecisionnot to discontinue the applicationof the SLC to payphonesbut to instead apply them
to dl payphones induding those provided by LECs. WPTA argues that application of the end-user
common line is not consistent with the Act because it appears to require discontinuation of the carrier
access charges rddive to payphone sarvice likethe end user common line charge. %2 AT& T requeststhat
the Commission darify that LECs must reduce their CCL rates by an amount of the additional SLC that
will be received from the LEC operations.>®

c. Comments

196. AT&T opposes severd suggestions for darification presented by USTA. AT&T
argues that LEC payphone line costs included in 69.501(d) should remain as part of the LECs regulated
operations.>™* AT&T argues that to avoid double counting we should darify that the payphone alocator

59 see Ameritech/SW Bell Waiver at para. 25.
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and PCI establishedinthe Report and Order are the same asthose that existed before the inmate payphone
order.>® Withregard tothe SLC, AT& T contends that the Commission should reguire LECsto hold the
base period constant and have the change in SLC revenue as a change to the base period revenue.>*®
Fndly, AT&T argues that the Report and Order correctly found that Part 61.45(d)(1)(v) applies to
recl assificationof payphone costs.>®’ Sprint contendsthat the CCL charge should not reflect any payphone
transmission cogts, and should reflect the increase in SLC revenues received by the LECsfromtheir own
payphone operations.>*® BellSouth argues that WPTA is incorrect when it says that SLC must be
discontinued for payphone service because the act requires remova of regulated charges that subsidize
unregulated payphone operations, not regulated charges for regulated services®™® BellSouth opposes
Sprint'sdamthat the costs of payphone lines connecting payphone setsto the network should be removed
from tsrgoe CCL charge. The RBOC Cadlition agrees with USTA's methodology for removing payphone
costs.

d. Discussion

197. TheReport and Order requires LECsto remove interstate payphone costs being
recovered through CCL charges by doing the following: (1) trandferring payphone set costs to
nonregulated accounts, and (2) transferring the recovery of payphone line costs from CCL charges to
subscriber line charges.>®! Thefollowing addresses petitions seeking darification of the method of revising
CCL charges under price cap rules.

198. Asathreshold matter, the Report and Order requires price cap LECsto reflect
the removal of deregulated costs by making an exogenous cost adjustment to the PCI inthe CommonLine
Basket, pursuant to Section61.45(d)(1)(v) of the rules>®? USTA has petitioned the Commission to darify
that the remova of dere%ul ated payphone cogt qudifiesingtead as an exogenous cost adjustment under
Section 61.45(d)(1)(vi).>®® According to USTA, Section 61.45(d)(1)(v) is limited to investment
redllocations from regulated to nonregulated accounts caused by usage forecast revisions pursuant to
Section 64.901(b)(4). AT&T contends that USTA offers no judtification for tregting payphone-related
costs pursuant to Section 61.45(d)(1)(vi), arule relating to tax and other extraordinary cost changes, and
supports the finding in the Report and Order that the reclassificationfalls under Section 61.45(d)(1)(v).%%*

555 Alternatively, AT&T asserts that LECs could obtain the same result by adjusting their current price cap index
(PCI) and rate caps by adding a positive exogenous cost to the current PCI that is equal to the negative exogenous cost
amount used in the inmate filing. 1d. at 16, note 38.
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199. Wedeny USTA'srequest regarding Section 61.45(d)(1)(vi). We state clearly in
the Report and Order that L ECsare required to transfer payphone set costsfromregulated to nonregul ated
accounts pursuant to Section 64.901 and other gpplicable rules>®  Section 61.45(d)(1)(v) governs
exogenous cost changes resulting from "the reallocation of investment from regulated to nonregulated
activities pursuant to 8 64.901." USTA has not provided any reasonable basis for construing Section
61.45(d)(2)(v) to be inapplicable here.

200. USTA seeksdaification of the procedure for LECs to use in removing from the
CCL charges the deregulated payphone costs described in Section 69.501(d) of the rules®® TheReport
and Order requires LECsto determine the percent ratio of payphone cost to dl cogtsin the common line
category in 1995, the payphone cost allocator, and to reduce the Common Line Basket PCI by that
percentage.>’ USTA maintainsthat cost associated with payphone linesidentified by Section 69.501(d)
should be subtracted before devel oping the payphone cost dlocator, because payphone lines will remain
under regulation. AT& T maintains that the intent of the Report and Order dearly statesthat payphone line
costsalocated pursuant to Section69.501(d) should remain as part of the L EC'sregulated operations, and
thus supports USTA''s position.>®

201. USTA as0 seeksacknowledgment that the exogenous cost adjustment tothe PCI
should be reduced by the amount of PCI adjustment that has aready occurred as a result of prior
deregulation of inmate payphones.>®® According to USTA, this credit can be obtained by multiplying the
PCI in effect prior to the inmate payphone filing by the payphone cost dlocator. AT& T maintains that
USTA's suggested approach will not achieve the correct result, which can be achieved by darifying that
the PCI and payphone cost alocator described in paragraph 185 of the Report and Order refer to the PCI
and alocator that existed prior to implementation of the inmate payphone order.>™

202. We agree that LECs should subtract the payphone costs described in Section
69.501(d) associated with payphone lines, prior to devel oping the payphone cost alocator. Wetherefore
clarify and revise the exogenous cost adjustment mechanism we adopted in paragraph 185 of the Report
and Order, and require LECs to subtract the costs of lines associated with payphones from the costs
described in Section 69.501(d), prior to calculating their payphone cogt dlocator. We further agree that
a credit should be gpplied to the PCI adjustment equal to any prior PCI adjusment associated withinmeate
payphone deregulation, and that AT& T has proposed a method that achieves the correct result. LECs
proposing to subtract payphone line costs or inmate payphone costs from Section 69.501(d) for the
purpose of their PCI adjustment should provide complete detalls, induding referencesto Parts 32, 36, and
69 of the rlgi?s and associated ARMIS line items, to demongtrate that their line cost calculations are
reasonable.

565 Report and Order at paras. 161-71.

566 USTA Comments at 2.

567 Report and Order at para. 185.

%68  AT&T Commentsat 16.

569 USTA Comments at 2.

50 AT&T Commentsat 16.

51 See AT&T Comments at 16.
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203.  Sprint seeks clarification by the Commission that CCL charges must be reduced
by more thanthe amount of payphone equipment cost transferred fromregul ated to nonregulated accounts.
Sprint further espouses that payphone cost includes non-equipment cost such as the cost of the local
network used for payphone service and local business office expense.®’? BdlSouth maintains that local
network and local business associ ated withthe payphone linesshould not beredl assified asnonregul ated.>™
We agree with Sprint that there are non-equipment, local and network cogts attributable to payphone set
cost and believe that the exogenous cost adjustment, as modified above, removes an adequate amount of
such interstate overhead costs from the LEC's common line charges. We aso agree with BdlSouth that
line cost should not be reclassified, and believe thisis clearly stated in the Report and Order.>™

204. USTA and AT& T seek clarification of thetrestment of additional revenuesthat will
accrue to LECs as a reault of the rule change that results in a mutiline SLC charge on payphone lines.
According to USTA, the gpplicationof aSLC to payphone lines will be a price cap restructure reflecting:
(2) the additional SL.C revenue as a result of applying amultiline SLC to public payphone lines, and (2)
the additiona SLC revenue as aresult of gpplying the multiline SLC to semi-private payphonesinstead of
the residential and single line business SL.C that currently applies®™® The RBOC Coadlition supports
USTA'smethodology.>”® Similarly, AT& T maintainsthat L ECsshould reduce CCL chargesby an amount
equal to the additiona SLC revenue.®”” AT& T bdlieves, however, that USTA'sreferenceto restructuring
the base period revenue is unclear. AT& T advocates no change to the base period revenue for the
purpose of comparing revenues under the existing and modified rate structures.

205. We agree that application of multiline SLCs to payphone lines is a restructure
pursuant to Section 61.46(c), requiring a comparison of exiging revenue to receipts of revenue under the
modified rate ructure. LECs can achieve this result by recdculating and revising CCL charges pursuant
to the CCL formulain Section 61.46(d), using the following steps. Firdt, recd culate the end user common
line (minutes of use) factor displayed in 1996 annua filing to include public payphone costs and lines
induding any necessary adjustments to forecasts to reflect: (1) the increase in SLC revenue from
gpplicationof multiline SL Csto public payphone lines; and (2) the increase in SLC revenue fromapplying
multiline SLCs to the semi-private payphone lines ingtead of the residentia and single line business SLC.
Second, use the same carrier common line (minutes of use) factor displayed in the 1996 annud filing, but
recal culate the percent change in the PCI to reflect the exogenous cost change associated with payphone
cost deregulated as aresult of the Report and Order. Third, reca culate the percent changein the PCI to
incorporate any changein Long Term Support (LTS) paid to NECA's common line poal, if revised LTS
data are available at the time of filing. Otherwise, the LTS adjustment can be shown as a true-up to prior
year LTS and reported in the 1997 annud filing. Fourth, recaculate the carrier common line (minutes of
use), the CCL revenue component of the formula, to reflect these changes. Findly, recaculate the
maximum dlowable CCL charges.

206. The procedure above will result intheremova fromthe CCL charge of deregulated
set cost. Regulated line cost will aso be removed and recovered through SLC charges except any portion

572 Sprint Comments at 19.

573 BdlISouth Comments at 3.

574 Report and Order at para. 180.

575 USTA Comments at 3.
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that might exceed the $6.00 cap on the multiline SLC charge. Those SLC deficit costs will be recovered
through the CCL charge, in the same manner as the deficit costs associated with non-payphone lines.

207. WPTA contends that the Act requires the Commission to discontinue the
gpplication of SL.Cs with regard to dl payphone lines, to meet the Act's requirement for remova of
subsidiesfrom payphone services>® BellSouth disputes WPTA 'sinterpretationof the Act by contending
that regulated charges such as the SLC should not apply only if those charges subsidize nonregulated
payphone operations.>”® BellSouth contendsthereisno subsidization, becausethe SLC servesthe purpose
of recovering regulated costs associated with payphonelines. We agree with Bell South that the application
of aSLC to payphone linesis necessary for LECsto recover regulated costs assgned to the interstate
juridiction. In addition, SLC charges will apply equaly to LEC and non-LEC payphone lines and,
therefore, the incremental SLC cost isthe same for LEC and non-LEC payphone providers.

208. Hndly, we take this opportunity to revise the rules regarding the recovery of
common line costs. We revise Part 69 of our rules to reflect what we have just described.

C. NONSTRUCTURAL SAFEGUARDS FOR BOC PROVISION
OF PAYPHONE SERVICE

1. Report and Order

209. Section276(b)(1)(C) directsthe Commission to "prescribe a set of nongtructura
safeguardsfor Bel operating company payphone servicetoimplement the provisions of paragraphs (1) and
(2) of subsection (a), which safeguards shall, at aminimum, include the nongtructura safeguards equa to
those adopted in the Computer Inquiry - 111 (CC Docket No. 90-623) proceeding[.]"®° As referred to
inSection276(b)(1)(C), Section276(a) providesthat a BOC " (1) shdl not subsidize its payphone service
directly or indirectly fromitstel gphone exchange service operations or itsexchange access operations, and
(2) shall not prefer or discriminate in favor of its payphone sarvice."®8!

a. Nonstructural Safeguards

210. Inthe Report and Order, we concluded that in addition to the accounting
safeguardsthat wewill adopt with respect to payphone servicesinthe accounting safeguardsproceeding, >
Computer 111 and ONA nonstructural safeguards will provide an appropriate regulatory framework to
ensure that BOCsdo not discriminate or cross-subsidize inther provisonof payphone service. To ensure
that the BOCs comply with the Computer 111 and ONA nonstructura separation requirements for the
provison of payphone services, we required that, within 90 days after publication of a summary of the
Report and Order inthe Federal Register. BOCsmust file CEI plans describing how they will comply with
the Computer 111 unbundling, CEl parameters, accounting requirements, customer proprietary network

578 WPTA Comments at 14-15.
579 BdISouth Comments at 2-3.
%80 47u.sC. §276 (b)(1)(C).
%8l 47U.5C.§ 276(a).

582 \We note that nonstructural accounti ng safeguards applicable to the BOCs' provision of payphone service are
being considered in a separate proceeding. See Implementation of the Telecommunications Act of 1996: Accounting
Safeguards under the Telecommunications Act of 1996, Notice of Proposed Rulemsking 11 FCC Rcd 9054 (1996)
("Accounting Safeguards NPRM ).
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information (CPNI) requirements as modified by Section 222 of the 1996 Act, network disclosure
requirements, and installation, maintenance, and quality nondiscrimination requirements.>?

211. Inthe Report and Order wedeclinedto require structural separation requirements.
We concluded that dl Computer 111 and ONA nondtructural safeguards must be gpplied to meet our
obligationunder Section 276 of the 1996 Act.>®* Pursuant to these requirements, we noted that any basic
sarvices provided by a BOC to its payphone affiliate must be avallable on a nondiscriminatory basis to
other payphone providers and that payphone providers may request additional unbundled payphone
sarvicesthrough the 120-day ONA servicerequest process. > Except for the Commission's Part 64 cost
dlocation rules and Part 32 effiliate transaction rules, we declined to apply the Computer 111 nonstructura
safeguards directly to other LECs.

b. BOC CEI Plans

212. Inthe Report and Order, we require that each BOC file an initid CEl plan
describing how it intends to comply with the CEl equal access parameters and nonstructural safeguards
for the provison of payphone services. We concluded that this requirement is consstent with the
requirement in Section 276 that we establish safeguards, at a minimum, "equa to those adopted in the
Computer |11 Inquiry."s®

213. The Report and Order requires that in a CEl plan, aBOC must describe how it
intendsto comply with the CEl "equal access' parameters for the specific payphone services it intendsto
offer>®” In its CEl plan, a BOC must adso explain how it will provide basic payphone services and
unbundled functiondities. Thus, a BOC must indicate how it plans to unbundle, and associate with a
gpecific rate dement in atariff, the basic services and basic service functions that underlieits provison of
payphone sarvice.®® |n addition, any options available to the BOC inthe provisionof suchbasic services
or functions would be included in the unbundled offerings.>°

214. Weadsorequired that aBOC mug explainin its CEl plan how it will comply with
the CPNI requirements. We have continued to require compliance with theComputer 111 and ONA CPNI
requirements that are not inconggent with Section 222 of the 1996 Act, which was immediately

583 Report and Order at para. 199.

%84 47 U.SC. § 276(b)(1)(C). We note that our conclusions in this order regarding structural and nonstructural

safeguards for BOC provision of basic payphone services and unbundled features are distinct from requirements that
may be imposed by the Commission in implementing Sections 271 and 272 of the 1996 Act.

585 5ee BOC ONA Order, 4 FCC Red at 205-6; BOC ONA Amendment Order, 5 FCC Red a 3117; BOC ONA Further
Amendment Order, 6 FCC Rcd at 7654-6.

86 47 U.S.C. § 276(b)(1)(C).

587 Phase | Order, 104 FCC 2d at 1039-1043.

%88 |4, at 1040.

589 |,
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effective>® In the CPNI NPRM, we are currently examining a carrier's obligations under the CPNI
provisions of the 1996 Act.>**

215. In addition, BOCs must comply with the Computer 11l and ONA network
information disclosure requirements.>*? We note, however, that inthe Report and Order and in this order,
we have provided a partia waiver of this requirement under certain circumstances.> In addition, BOCs
must comply with the Computer [11 and ONA requirements regarding nondiscrimination in the quality of
sarvice, ingdlation, and maintenance. BOCs mugt indicate in their CEl plans how they will comply with
these requirements. We do not impose any new continuing reporting requirement because BOCs are
aready subject to reporting requirements pursuant to Computer 111 and ONA.*** BOCs must report on
payphone services as they do for other basic services.

2. Petitions

216. The Inmate Codlition requests that the Commission clarify that the nonstructura
safeguards apply aso to inmate payphone services>® SW Bl arguesthat CEl plans should be reviewed
expeditioudy and requests a claification to that effect.>

3. Comments

217. The RBOC Caodlition asks that the Commission clarify that the Report and Order
preempts inconsstent nonstructural requirements.>’ Peoples argues that BOC CEl plans for payphone
sarvices are important because BOCsare providing payphones services on an integrated basis. Peoples
opposes any action that would diminate the opportunity for public review of the CEl plans®®

4. Discussion

218. Inresponseto the request from the RBOC Codlition that we clarify that the Report
and Order preemptsinconsstent nongtructura safeguards, we note that Section 276(c) provides for such
preemption. We darify that the Report and Order does preempt nonstructural safeguards that are

50 47u.scC.§ 222. See Implementation of the Telecommunications Act of 1996, Telecommunications Carriers' Use

of Customer Proprietary Network Information and Other Customer Information, Notice of Proposed Rulemaking CC
Docket No. 96-115 (rel. May 17, 1996) (CPNI NPRM ).

9l CPNI NPRM at para. 37-8.

592 Amendment to Sections 64.702 of the Commission's Rules and Regulations (Third Computer Inquiry), Report
and Order, 2 FCC Rcd 3072, 3087-88 (1988); Computer |11, 3 FCC Rcd 1150, 1164 (1988). The network information subject
to disclosure includes only network changes or new basic services that affect the interconnection of enhanced services
with the network. 1d. at 3097. These network disclosure rules parallel those for CPE.

593 Report and Order at para. 146.

594 550 BOC ONA Reconsideration Order, 5 FCC Red at 3093, 3096, Appendix B.

5% |nmate Codlition Petition at 17.

5% S Bell Petition at 4.

%97 RBOC Coalition Comments at 23.

598 Peoples Comments at 11-12.
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inconsistent with those established in the Report and Order.>*® We specificaly preempted any structura
separation requirements for the LEC provision of payphone service because we concluded that such
requirementsareincondistent with Section 276.5%°  With regard to other nonstructural safeguards, we note
that we applied the Computer 111 and ONA safeguards to the provison of payphone service by the
BOCs.®* Although we declined to apply these same safeguards to the nonBOC LECs, weindicated that
wedid not preempt the states fromimposing nonstructural safeguardsthat are no more stringent thanthose
we impose on the BOCs.*? In the Computer |11 proceeding we addressed when state nonstructural
safeguards would be inconsgtent with Computer 111. We have addressed such preemption of State
requirements with regard to jurisdictionally-mixed enhanced servicesin Computer 111.5 We adopt that
andysisfor preemption of state payphone service nongtructura safeguards that are inconggent with the
Report and Order. We conclude, however, that it is necessary to go further than theComputer 111 andys's
to determine if a nongtructura safeguard isinconsistent with Section 276 because, for example, it isclear
from Section 276 that BOCs and other LECs may provide payphone services on an integrated basis.
Thus, state requirementsthat, for example, require the LECs or BOCs to provide payphone services only
through a separate corporate entity with separate books would be inconsstent with Section276. Wehave
previoudy addressed State regulations that may conflict with our Computer 111 network disclosure and
CPNI reguirements.®® We adopt that andysis herein for darifying when state requirements would be
incons stent withthose requirements, athough we note that CPN | requirementsmust al sobe congstent with
Section222 of the Act. The provison for sate requirements for further unbundling of payphone network
functiondities are discussed in the Report and Order and above.®®

219. Wedarify that the requirements of the Report and Order apply to al payphones,
indudinginmatepayphones. LECsmust comply with the requirements of theReport and Order withregard
to inmate payphones. 6%

220. Withregardto CEl Plansfor payphone service, we clarify that they will be placed
on public notice in asimilar manner to CEl plansthat have been filed for enhanced services. Like CEI
plans for enhanced services, we delegate the authority to review CEl plans to the Chief, CommonCarrier
Bureau. Weanticipatethat payphone service CEl planswill raisefewer issuesthan CEl plansfor enhanced
services because payphone services described in the CEI plans required by the Report and Order will
address only basic payphone services and unbundled payphone features, not enhanced services. CEl plan
review will evaluate the gpplication of the nondiscriminationand cross-subsidy nonstructura safeguardsto
the provision of payphone services by each BOC as required by the Report and Order and this order.

599 Report and Order at paras. 145, 199-202.

600 1d. at para. 145.

601 g, at paras. 199-202.

602 1d. at para. 145

603 Computer 111 Remand Proceedings, 6 FCC Red 7571 at paras.122-131.

604 4.

605 Report and Order at para. 148.

606 Seepara. 131, above.
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D. ABILITY OF BOCSTO NEGOTIATE WITH LOCATION PROVIDERS
ON THE PRESUBSCRIBED INTERLATA CARRIER

1. Report and Order

221.  Section276(b)(1)(D) of the 1996 Act directsthe Commissionto "providefor Bel
operating company payphone service providersto have the same right that independent payphone service
providers have to negotiate with the location provider on the location provider's selecting and contracting
with, and, subject to the terms of any agreement withthe locationprovider, to select and contract with, the
cariersthat cary interLATA calsfrom their payphones, unless the Commission determines. . . that itis
not in the public interest.’®” The BOCs were prohibited from engaging in these activities pursuant to an
order of the MFJ court.® In the Report and Order, we concluded that it would not be contrary to the
public interest to alow the BOCs to negotiate with location providers with respect to the sdlecting and
contracting for theinterL ATA carriers presubscribed to their payphones.®®

222.  Inreachingthisconclusion, wefound that the payphone industry is competitive and
characterized by low barriersto entry, thereby preventing the BOCs from exercisng market power inthe
provision of payphone services®? Although the BOCs currently have a large share of the payphone
services market, we found that there are thousands of competitors aready in the market, ranging in ze
from very smdl entities with only a handful of payphones, to the mgjor long distance companies® We
found that the existence of these many amdl competitors demonstratesthat entry isrdatively easy and does
not requireinvestment or scale levels that would deter many potential competitors.®? We also noted that
any ahility that the BOCs might have to raise prices to end users above compditive levds is severely
restricted by the ability of end usersto dia around the presubscribed interLATA carrier.®® Insum, we
concluded that the payphone services market is aufficiently competitive asto prevent the BOCsfromraisng
and sustaining prices above competitive levels, irrespective of their current market shares®4

223.  Wefurther determined that the nonstructural and accounting safeguards required
with respect to the BOCs' payphone operations are sufficient to deter the BOCs from improperly
subgdizing those operations from their local access services or discriminating in the provison of loca
access sarvices to the detriment of their payphone competitors®® As discussed previoudy, we are
requiring that dl Computer 111 and ONA nonstructural and accounting safeguards be gpplied to the BOCs
provision of payphone services, and requiring that any basic services provided by a BOC to its own

807 47 U.S.C. § 276(b)(1)(D). SeeReport and Order at para. 208, & seq.

608 see United States v. Western Elec. Co., 698 F.Supp. 348, 360 (D.D.C. 1988).

609 Report and Order at para. 226.

610 1d. at para. 232. See aso our discussion of the payphone marketplace, Report and Order at paras. 11-19.

611 Id.
612 Id.

613 1d. at para. 234.

614 Id. at para. 232.

615 1d. at para. 237.
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payphone operations be available on anondiscriminatory basis to other payphone providers.®*® Wefound
that these safeguards provide an appropriate regulatory framework to ensure that BOCs do not engage
in improper subgdization or discriminate in the provison of services required by their payphone
competitors.®’  For these reasons, and because we found that the statutory language reflects a
Congressond determination that structural separation of the BOCs' payphone operations from their core
business is neither necessary nor gppropriate, we declined to impose structura separation on the BOCs
payphone businesses®®  We determined, however, that the nonstructural and accounting safeguards
established pursuant to Section 276(b)(1)(C) of the 1996 Act mugt be in place before the BOCs are
alowed to participate in the interL ATA presubscription process for their payphones®® Specificaly, we
required each BOC to submit and receive approva of an initid CEIl plan filed pursuant to Section
276(b)(1)(C) as a precondition to being authorized to engage in the conduct authorized by Section
276(b)(1)(D).°*

224. We rgected the argument made by some commenters that the presubscription
rights specified in Section 276(b)(1)(D) condtitute the provison of interLATA service subject to the
restrictions of Sections 271 and 272 of the 1996 Act.®?* We found that the statutory language authorizing
theBOCsto "sdect and contract with, the carriersthat carry interLATA cdls fromtheir payphones,” grants
the BOCs no more than the right to participate as a contractua intermediary betweenalocationprovider
and athird-party interLATA carrier. Such limited conduct does not amount to the provison of interLATA
telecommuni cations service addressed under Sections 271 and 272.522 We did find, however, that resde
and branding by aBOC of interLATA servicefor itsin-region presubscribed payphones lies outsde of the
speific rights granted by Section 276(b)(1)(D) of the 1996 Act.®

225. Hndly, we dfirmed our tentative concluson in the NPRM that the 1996 Act
grandfathers dl contracts in force between location providers and PSPs or interLATA or intraLATA
carriers which were in force and effect as of February 8, 1996.5%

2. Pditions

226. InterLATA Presubscription.  BellSouth petitions for reconsideration of the
Commission's rgection of its argument that Section276(b)(1)(D) authorizesBOCsto engage in"'resdling
and/or branding” of interLATA service to its presubscribed payphones, or, at a minimum, to reconsider
the useof the conjunctive/digunctive "and/or" and darify itsremarks concerning whether branding (standing
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aone) is pemissible®”® BdlSouth explains that under TOCSIA, where multiple OSPs are involved in
setting rates for particular operator services, these parties may jointly decide which party will be namedin
the audible brand. BellSouth adds that BOC PSPs are allowed to provide operator services to
interexchange carriers, and asserts that to the extent BOC PSPs are involved with other OSPs in setting
the ratesfor particular operator services, induding pursuant to Section276(b)(1)(D) theratesfor interstate
operator services, they should be entitled to rely on TOCSIA's multiple OSP branding rules®® BelSouth
aso notes that it is common practicefor aggregatorsand OSPs to engage in "split branding,” in which the
audible brand identifies both the payphone aggregator and the OSP. Bell South requests reconsideration
or daification that the Report and Order does not prohibit such branding arrangements.®?’

227. SW Bdl urgesthe Commission to darify its rules to ensure expedited approval of
the CEI plans required to befiled by the BOCs, and approved by the Commission, as a prerequiste to
BOC participation ininterLATA presubscription for their payphones®?® SW Bell ates that such plans
have not aways received timely approva by the Commission, and that the BOCs will remain a a
competitive disadvantage until they are dlowed to negotiate with location J)roviders for presubscribed
interLATA carriersto their payphones pursuant to Section 276(b)(1)(D).%?

228. Grandfathering of Contracts. AT&T requests that the Commission darify that
nothing in the statute or the new rules alows location providers to terminate contracts with carriers
regarding the interLATA carrier presubscribed to payphonesonther premises, regardless of the date such
agreements were executed.’® In particular, AT&T argues that even where a LEC or other PSP may
remove itspayphonesfromalocation provider's premises, such action by the LEC or other PSP does not
dlow it to interfere with a pre-existing contractua relationship between the location provider and the
interLATA carrier concerningthe provisionof presubscribed interL ATA sarviceto thelocationprovider.®3
AT&T adso urges the Commission to daify that contracts between BOCs and location providers that
reference presubscribed interLATA carrier choice, but which are executed prior to the BOC completing
the requirements detailed inthe Report and Order for engaging ininterLATA presubscription, are void and
unenforoeable againgt thelocationprovider.5? AT& T satesthat it hasreceived information that Bell South,
in particular, has entered into such agreements with location providers.®*

3. Comments

625 Bgl|South Petition at 22-23.
626 g at 23-24.
627 |q. at 24.

628 g Bell Petition at 4.
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229. InterlLATA Presubscription. CompTéd filed comments disagreeing with the
Commission's finding that BOC participation in the selection of interLATA carriers presubscribed to their
payphones is not contrary to the public interest.®** CompTé argues that the BOCs have market power
inpayphone presubscription as aresult of their control over large volumesof interLATA traffic. 1t asserts
that the BOCs ability to aggregate large volumes will give the BOCs sgnificant bargaining power they can
exercise when negotiating with I X Cs for presubscription, which could enable the BOCs to demand from
I X Cs concessions such as the I XC pay the BOC excessive hilling and collectionrates.®®*® CompTe aso
arguesthat the BOCs control over large volumesof traffic will enable themto obtain the profit margins that
aresdler typicdly enjoys, dlowing the BOCs to become de facto resdllers of interLATA services.®®
CompTe explains that a BOC would be able to negotiate the lowest rates with I XCs and keep for itsdlf
whatever difference exigsbetweenitscostsfor interlLATA service and the rates charged to end users, and
arguesthat this d_e6 ?1"7@&) provisonof interLATA serviceisincongstent withthe requirementsof Section271
of the 1996 Act.

230. AT&T assertsthat the Commissionshould deny BellSouth'srequest for darification
regarding "branding” because PSPs should not be alowed to "audibly brand" its payphonesin a manner
that might confuse consumers about the identity of the suppliersthat are providing them with the different
sarvicesoffered a payphones®® AT&T arguesthat thisis particularly problematic where a BOC seeks
to brand interLATA cdlsprior to receiving approval to offer in-regioninterLATA rdief pursuant to Section
271. AT&T aso asserts that BOC operators that provide operator services on behdf of other carriers
should not be permitted to identify themselves as representatives of the BOC.** NJPA adso argues that
to the extent that a BOC is represented, via branding, as aprovider of interLATA sarvice, the BOC isin
violation of Section 271.%°° MCI and Sprint also oppose BellSouth's request for authority to engagein
"branding" of OSP sarvice.®*! MCI arguesthat the purpose of the OSP audible identification isto provide
natice to the consumer concerning the identity of the OSP so that the consumer hasthe choice whether or
not to use that OSP's services. MCI concludes that since the BOC cannot be the OSP for interstate
services before it has obtained such gpprova, it would be confusing and mideeding to the consumer to
alow BOCsto brand or co-brand interstate OSP calls.®*

634 CompTel Comments a 15. CompTel was the only party to request reconsideration of our decision to grant the
BOCs presubscription rights pursuant to Section 276(b)(1)(D). For the reasons discussed previously, see note 200,
above, we are not required to formally reconsider this issue. As CompTel itself recognizes, however, each of the
arguments made in its filing were also made in its initial comments and those of other parties. Accordingly, we would,
in any event, decline to reconsider our conclusions in this regard for the reasons laid out in the Report and Order. See
Report and Order at paras. 225-238.
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231. Grandfathering of Contracts.  BellSouth opposes AT&T's request that the
Commission daify that contracts entered into between BOCs and location providers concerning
interLATA presubscription, but before approva of the BOC's CEl plan, are void and unenforceable
againg the owner.®*® BellSouth argues that nothing in Section 276 concerns contracts entered into after
February 8, 1996, and the Commission should not say anything about suchcontracts. BellSouth further
arguestha the Commission correctly determined that any effort to identify unenforcegble contractswould
be overbroad, would interfere with the jurisdiction of state courts, and would result in location providers
being denied their choice of interLATA carriers.®** In responseto AT& T's assartion that BellSouth has
already been negotiaing withlocation providers concerning the provisonof interL ATA services, Bell South
datesthat it "in its contacts withlocation providers, BellSouthhas not promised to provide or arrange for
suchservice by any particular date, but has always made clear that any agreements relating in any way to
interLATA service canonly be effective upon, and are subject to, the approva and implementationby the
Commission of regulations pursuant to Section 276 that authorize BellSouth to provide such service'¢*

4. Discussion

232. InterLATA Presubscription  In ex parte filings submitted after the close of the
initid comment period in this rulemaking, BellSouth first requested that the Commission find that Section
276(b)(1)(D) of the 1996 Act authorized BOC PSPs to engage in resdling and branding of interLATA
sarvice for their payphones®® In the Report and Order, we denied this request, finding that the resdlling
and branding of interLATA service was not within the specific rights granted to the BOCs by Section
276(b)(1)(D), whichprovides only that BOCsmay have the samerightsas independent PSPs "to negotiate
with the location provider on the location provider's sdlecting and contracting with, and . . . to sdlect and
contract with, the carriersthat carry interLATA calls fromtheir payphones. . ."**” BellSouth now requests
recons deration onwhether BOCsmay engage inbranding (apart from resdling) of interLATA service for
its payphones.5

233.  Wefind that nothing in Section 276(b)(1)(D) of the 1996 Act authorizes BOCs
to engage in branding, or as BdlSouth sometimes refers to it, "packaging,” of interLATA service.
BdlSouth's underlying argument isfalacious for the same reasons stated inthe Report and Order. Section
276(b)(2)(D) does not place BOCsonanequd foating withindependent PSP inevery concelvable regard.
That sectionis, by itsown terms, limited to BOCs "negotiating” with location providers with respect to the

BellSouth Comments at 4.
Id. at 5.

BellSouth Comments at 5-7.

646 Ex Parte L etter from Ben G. Almond, BellSouth, to William F. Caton, Acting Secretary, FCC, August 16, 1996.

647 Report and Order at para. 244. See47 U.S.C § 276(b)(1)(D).

648 BellSouth Comments at 22-23. While expressing disagreement with the Commission's conclusion concerning

resdling, BellSouth's Petition appears to request reconsideration or clarification only of the status of branding. Id. a 4
("BellSouth requests the Commission reconsider its use of the conjunctive/disiunctive "and/or" and clarify the scope
of branding opportunities available to BOCs in light of the 1996 Act"). To the extent that BellSouth intended to request
reconsideration of the reselling issue as well, we would decline to do so. BellSouth raises no new arguments to support
its position on this issue, and we accordingly deny such reguest for the reasons stated in the Report and Order. See

Report and Order at para. 244.
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locationproviders "sdecting and contracting” forinterLATA sarviceto their payphones.®*® Weprevioudy
rejected BellSouth's argument that this necessarily dlowed aBOC to engage indl conduct alowed of non-
BOC PSPs, induding the provision of interlLATA service to payphones outside of the requirements of
Section 271 of the 1996 Act.%° It smilarly does not follow that the language of Section 276 authorizes
aBOC to"brand"interLATA OSP service-- ineffect, holdingitsdf out as providing suchservice-- amply
because non-BOC PSPs may be able to do s0.%! We are confident that if Congress had intended such
abroad grant of authority, it would not have included such specific limiting languege inthe statute. Wea so
believe that to the extent aBOC isholding itself out to the public as providing interLATA service through
use of an audible brand identifyingitsdf asthe carrier, such conduct would seemto be inconsstent withthe
gods of TOCSIA, %2 aswdl asincondstent withthe requirements of Section 271 of the 1996 Act.®>* For
the above reasons, and those detailed inthe Report and Order, we conclude that Section 276 of the 1996
Act does not grant BOCs the right to "brand” or "package” interLATA service.

234.  Inconjunction with our previous discussonof BOC CEl plans, we have aready
addrﬁd SW Bdl's request that the Commission clarify its rules to ensure expedited approval of those
plans.

235. Contracts. AT& T fird requeststhat we clarify that nothing in the satute or the new
rules dlows location providers to terminate contracts with carriers regarding the interLATA carrier
presubscribed to payphonesontheir premises, regardless of the date of such agreements.®®® We believe
the Report and Order is quite clear on thisissue, and so decline AT& T's request.®*

236. AT&T'sother request, however, raises serious questions. AT& T assertsthat at
least one BOC has aready negotiated and entered into agreements with location providers for the

849 47 U.s.C. § 276(b)(1)(D).

650 Indeed, BellSouth's argument, followed to its logicad end, would completely eviscerate the requirements of
Sections 271 and 272.

651 of course, non-BOC PSPs may brand because they are allowed to be the OSP for interLATA service. Indeed,
to this extent, TOCSIA requires that they do so. See47 U.S.C. § 226(b).

652 47 USC. §226. See Report and Order, Policies and Rules Concerning Operator Service Providers, 6 FCC Rcd

2744, 2747 (1991) ("The objectives of the Act are to ensure that consumers are protected from unfair and deceptive
practices relating to their use of operator services to place interstate long distance cdls and, second, to ensure that
consumers have the opportunity to make an informed choice in making such cals'). Under our rules implementing
TOCSIA, the OSP identified in the brand is to be the entity that is setting the rates and whose name will ultimately appear
on the consumer's hill. See Id. a 2757, para 29. BellSouth's proposal would at least create the possibility of significant
consumer confusion: if the BOC is not yet alowed to offer interLATA service, and therefore can not bill under its own
name for the service being provided, it would be confusing for the caller to hear the BOC's name during the brand.

653 See 47 U.S.C.8 271. BellSouth cites to the Commission's Order approving the petition of Bell Atlantic, et d., for

waiver of Section 69 of the Commission's rules, to support its assertion that "BOC PSPs have long been alowed to
provide operator services to interexchange carriers.” See Bell Atlantic Telephone Companies, 9 FCC Rcd 7868 (1994).
This is not the same as the provision of "operator service" as defined by the rules implementing TOCSIA. 47 U.S.C. §
226. We dso note that the Commission in that order declined to consider whether the proposed waiver would violate
the MFJ prohibition against BOC provision of interLATA services, in that any such claim was, at that time, appropriately
raised with the District Court, not the Commission. Id. at 7870, 1 17.

654 Seepara. 220, above.

655 AT&T Petition at 22.

656 Report and Order at paras. 250-252.
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presubscription of interLATA service to payphones on the location providers premises.®” In reply,
BdlSouth does not deny that it has entered into such contracts, but asserts that al such contracts it has
entered into include provisions specifying that they are contingent upon Bell South obtaining Commission
approval toprovidesuchservices.®® Wefind Bell South'sexplanation unpersuasive. Section 276(b)(1)(D)
grants BOCsthe authority to negotiate and contract withlocation providerswithrespect to the interLATA
carier presubscribed to their payphones.®>® Congress conditioned this grant of authority upon the
completionof this Commissionrulemaking, specificaly required by Section 276, for purposesof evauding
whether granting such rights would be consstent with the public interest.®®® In carying out this
responghility, we have determined that each BOC should first be required to establish certain nonstructura
and accounting safeguards as a prerequisite to being alowed to exercise these presubscription rights.®*
We concluded that such precautions were necessary to prevent the BOCsfromacting in an anticompetitive
manner in the provison of these services and, ultimatdly, to protect the interests of the public.

237.  We now conclude that contracts entered into pursuant to the grant of authority in
Section 276(b)(1)(D) and prior to a BOC receiving approval of a CEl plan required by the Report and
Order are in violaion of the Commission's rules adopted in this proceeding. Our decision to require the
filingand gpprova of CEl plans was, inpart, to prevent the BOCsfromusing ther control over bottleneck
fadlitiesand other resources in order to obtain a competitive advantage over the non-LEC PSPs.%? The
Commission hasno way of ascertaining whether agreements entered into prior to the completion of these
requirementswere negotiated inamanner condstent withthese policies. While we are not in a postionto
declare null and void specific contracts that we have not determined to be unlawful, we will review any
complaints concerning such contractsin light of this policy.

657 AT&T Petition at 22-23.

658 BellSouth Comments at 5-7.

89 47 uU.s.C. § 276(b)(1)(D).

660 Id

661 Report and Order at para.239.
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E. ABILITY OF PAYPHONE SERVICE PROVIDERS TO NEGOTIATE WITH
LOCATION PROVIDERSON THE PRESUBSCRIBED INTRALATA CARRIER

1. Report and Order

238. TheReport and Order implements Section 276(b)(1)(E) of the 1996 Act which
directs the Commission to provide dl payphone service providers with the right to participate in the
sdlection of the intraL ATA carriers presubscribed to their payphones.®® In furtherance of this statutory
directive, we adso concluded that state regulations which require the routing of intraLATA cals to the
incumbent LEC are preempted.®®* We also ordered that intraL ATA carriers presubscribed to payphones
shouléjesbe required to meet the Commission's minimum standards for routing and handling emergency
cdls.

2. Pditions

239. APCC requests that the Commission daify that, for purposes of Section
276(b)(1)(E), "intraLATA" cdls include loca cdls®® APCC argues that there is no evidence that
Congress meant to exclude locd calls from the scope of Section 276(b)(1)(E), and the policies of market
competitionand freedom of choice that support PSPs right to select the intraL ATA carrier presubscribed
to their payphones are equaly applicableto intraL ATA locd calsastointraL ATA toll calls®’

240. APCC dso requests reconsideration of the determination that the 1996 Act's
provision of intraLATA presubscription rights to PSPs does not preempt dl state rules that require the
routing of O- treffic to the incumbent LEC, provided that "the State does not mandate that the LEC
ultimately carry non-emergency intraL ATA cdls initiated by diding ‘0 only."®®® APCC arguesthat routing
of O- cdlsto the LEC inevitably resultsin the LEC gaining an unwarranted advantage interms of the ability
to turn O- calsinto revenue producing calls. It asserts that any procedure selected for nondiscriminatory
handling of non-emergency cdls by the LEC will il result in caler confusion and decreased service on
cdls directed to non-LEC carriers.®® APCC statesthat 16 states currently have such requirements, while
the remaining states dlow 0- calsto be routed to other OSPs that meet applicable standards for handling
emergency cals®”° APCC concludesthat the Commission should reconsider and rule that O- calls can be
routed to any OSP, subject to the requirements of Section 64.706 of the Commission's rules and to the
abilit%/ of the states to establish nondiscriminatory standards for OSPs to qualify to handle emergency
cals®™

663 1d. at para. 259. See47 U.S.C. § 276(b)(1)(E).

664 Report and Order at para. 261. See47 U.S.C § 276(c).

665 1d. at para. 260.

666 APCC Petition at 3, n. 2.

667 |,
668 APCC Petition at 4.
669
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3. Comments

241. AT&T and Peoples support APCC's request for reconsideration of the
determination in the Report and Order that states may be allowed to require O- callsto be routed to the
incumbent L EC, so long as non-emergency cals arethenforwarded to the OSP sel ected by the payphone
provider.? AT&T assarts that a state's interest in assuring proper handling of emergency cdls from
payphones can be addressed by requiring that O- cals be sent only to OSPs that meet appropriate
standards.®” AT&T argues that not permitting non-L EC OSPsto handle emergency 0- cals places such
OSPs at acompetitive disadvantage, by alowing such calsto be screened by LEC operators.®™ Peoples
argues that public safety will actualy be enhanced by alowing PSPs to choose their intraLATA OSP
because such OSPs will have vitd information not available to the ILEC, such as the location of the PSP
payphone. Therefore, the OSP will be better able to direct emergency servicesto the proper location.®™
Peoples also states that it does not believe that the technology exists to effectuate switching from the LEC
OSP to the PSP OSP if the cdl is initidly required to be routed to the LEC. Peoples also asserts that
LECs competing for OSP services are likdy to be uncooperative in directing such cdls back to the
presubscribed OSP.6®

4. Discussion

242. Asto APCC'sfirst issue, we confirm that it is our intent and understanding that,
for purposes of the rulesimplementing Section 276(b)(1)(E) of the 1996 Act, intraLATA cdlsincudeloca
cals®’ We agree with APCC's reasoning that the policies supporting free competition in intraLATA
presubscription are equaly gpplicable to local cdls.

243. Wedecline, however, to reconsider our decisonto alow states to require 0- cdls
to beinitidly routed to the incumbent LEC or other locd service provider, provided that the state does not
mandate that the LEC or loca service provider ultimately carry non-emergency intraLATA cdlsinitiated
by diding'0' only.6® Aswe stated in theReport and Order, and based upon the record before us, wedo
not find that such requirements are necessarily inconsggtent withthe statutory language that PSPs should be
alowed to negotiate for theintraL ATA carriers presubscribed to their payphones®”® States may impose
reasonable requirements on the exercise of these rights, epecidly for purposes of ensuring public hedlth
and sefety. The policy arguments set forth by the parties are, accordingly, more agppropriately directed to

672 AT&T Commentsat 13; Peoples Comments at 7-8.
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theindividud states. For thisreason, weare unwilling a thistimeto find that astate requirement concerning
theinitiad routing of O- cdls, in order to ensure that 0- emergency cals are handled in an appropriate and
timely manner, unduly burdens non-LEC PSPs.

F. ESTABLISHMENT OF PUBLIC INTEREST PAYPHONES

1. Report and Order

244.  Section 276(b)(2) of the 1996 Act directsthe Commissionto "determine whether
public interest payphones, which are provided in the interest of public hedth, safety, and wefare, in
locations where there would otherwisenot bea payphone, should be maintained, and if so, ensurethat such
public interest payphones are supported fairly and equitably." In the Report and Order, we concluded
that there is aneed to ensure the maintenance of public interest payphonesthat serve public policy interests
in hedth, safety, and welfare, inlocations where there might not otherwise be apayphone as a result of the
operationof the market.%8! We explained that adl payphones serve the public interest by providing access
to basic communications services, and expressed particular concern about the role served by payphones
in providing access to emergency services, epecidly in isolated locations and areas with low leves of
residentia phone penetration.®®? We recognized that afregly competitive marketplace may not providefor
payphonesinlocations where they serve important public policy objectives, but which, for various reasons,
may not be economicaly saf-supporting.

245.  We further concluded that primary responsbility for administering and funding
public interest payphone programs should be left to the states, subject to guidelines adopted by the
Commission.®® We found that the states are better equipped than the Commission to respond to
geographic and socio-economic factors affecting the need for such payphones that are too diverse to be
effectively addressed on a nationd basis®®

246. Infulfilling our datutory obligation under Section276, however, we adopted as a
definition of "public interest payphone,” a payphone which (1) fulfillsapublic policy objective in hedth,
safety, or public welfare, (2) is not provided for a location provider with an existing contract for the
provision of a payphone, and (3) would not otherwise exist as aresult of the operationof the competitive
marketplace.%® We aso concluded that the statutory language mandating that the Commission ensure that
PIPs be "supported farly and equitably” requires a nationd guiddine that companies providing PIPs be
fairly compensated for the cost of such services®’

880 47 u.s.C. §276()(2).

681 Report and Order at para. 277.
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247.  With respect to the funding of state PIP programs, we stated that states should
have discretion with respect to funding their respective public interest payphone programs, so long asthe
funding mechanism, (1) fairly and equitably distributesthe cost of such a program, and (2) does not involve
the use of subsidies prohibited by Section 276(b)(1)(B) of the 1996 Act.*® State programs supporting
public interest payphones are also subject to the provison of Section 253(b) of the 1996 Act which
requires that such a program be implemented on a "competitively neutral basis.®® We specificdly
recognized that states may address the need for public interest payphones by adopting appropriate rules
in conjunction with their state universal sarvice plans pursuant to Section 254(f) of the 1996 Act.’® We
found thgl the implementationof a public interest payphone programis consstent withthegoasof universal
service.

248. Also in furtherance of our statutory responsibility under Section 276(b)(2), we
directed each state to review whether it has adequately provided for public interest payphonesinamanner
consistent with the Report and Order.®*? Each stateis required, within two years of the date of issuance
of the Report and Order, to evauate whether it needs to take any measures to ensure that payphones
serving important public interests will continue to exist in light of the eimination of subsidies and other
competitive provisions established pursuant to Section 276 of the 1996 Act, and that any exigingprograms
are administered and funded consistent with the Commission's rules.®®

2. Pditions

249.  APCC urges amodification of the definition of PIPsthat would prohibit a sete
from designating a payphone asa PIP if it islocated within 200 yards of another payphone, unless there
issome physical barrier to access.®** APCC assartsthat the proximity of another payphoneisample proof
that the location in question is not one where payphones cannot be profitably maintained, and therefore
placing aPIP in such alocation would be inconggtent with the 1996 Act and the policies adopted in the
Report and Order.*®

250.  Ohio PUC requestsrecondderation of the Commission's determination that PIPs
may not be placed in locations where payphones already exist as a result of the market, but where the
market isnot operating properly inother respects.®® It expressesthe concern that the ruleswoul d prohibit
placement of PIPsinalocationwherea PSP wasredizing extraordinarily high profits from end users who
had no other vigble dternativesfor payphone services. Ohio PUC argues that the payphone marketplace
is inherently dysfunctiond in that agreements for the provision of services are between the PSP and the
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location providers, exduding the participationof theend users.®’ Particularly wherelocationa monopolies
exist, competition will be concerned with maximizing commissions to location providers, rather than
operaing to keep ratesto end users at reasonable levels.5®® Ohio PUC dso argues that the Act doesnot
preempt state commissions authority to determine appropriate locations for PIPs.5%

3. Comments

251. Puerto Rico Tedephone opposes APCC's request that the Commiss onmodify the
definition of public interest payphones to prohibit the placement of a PIP within 200 yards of another
payphone.”® Puerto Rico Telephone argues that the Commission correctly deferred such determinations
to the states, whichare inthe best position to evauate local needs.”™ The RBOC Coditionaso urgesthe
Commissionto deny APCC'srequest, arguing that sucharule would unduly hamper the flexibility of states
in providing for the public hedlth, safety and welfare.”®

252. The RBOCsopposethe assertion of the Ohio PUC that states should be able to
place PIPsinareas where payphonesaready exist but where other market dysfunctions arepresent. The
RBOCs date that Section 276 specificaly permits PIPsonly "in location[s] where there would otherwise
not be a payphone."’®

4. Discussion

253.  We deny APCC's request that the definition of public interest payphones be
modified to exclude payphones|ocated within 200 yardsof another payphone.” Besideslacking any basis
in the record for specifying a particular distance regtriction, we believe that such a requirement would
unnecessarily redtrict the states' ability to address loca geographic, socia and economic conditions
impacting the need for payphones. It may bethat there arelocationswhere these factors make a payphone
located 200 yards away effectively unaccessible to some consumers. As we stated in the Report and
Order, we find that the states are better positioned to respond to the diverse and unique payphones need
of their communities’®

254. At the same time, however, we recognize that the policy underlying APCC's
request isavaid one. The 1996 Act states that public interest payphonesare limited to "locations where

897 1d. at 5-6.

698 |,

699 |4 a7,

700 pyerto Rico Tel ephone Comments at 2-5.

701 Id.

702 RBOC Comments at 24.

703 Id.

704 APCC Petition at 6.

705 Report and Order at para.278.



Federal Communications Commission FCC 96-439

therewould otherwise not be apayphone. . .""® And the Conference Report further darifiesthat "theterm
does not apply to a payphone located near other payphones. . .""% Wethink that this language makes it
clear that Congress intended that public interest payphones not be placed in locations where they would
compete with unsubsidized payphones, and the definition we adopted is intended to effectuate this
congressiond intent.

255.  For these reasons, we aso deny Ohio PUC's request that we reconsider our
determination that PIPs may not be placed in locations where payphones aready exist as areault of the
market.”® Asexplained above, and contrary to Ohio PUC's argument, Congressdid restrict thelocations
for which states could use the public interest payphone support mechanisms to subsidize the placement of
apayphone. Aswe stated inthe Report and Order, the statutory language reflects a congressond intent
that reliance on the publicinterest payphone provisionisto be limited to instances where a payphone serves
astrong public interest that would not be fulfilled by the norma operation of the marketplace.”™®

256.  Ohio PUC does not elaborate on the circumstances under whichit would want and
be able to place a payphone in alocation where the incumbent PSP is redizing extraordinarily high profits
fromend users who had no other viable dternatives for payphone services. We believe, however, that if
it were possible to place a second payphone near to an extraordinarily profitable one, PSPs would be
competing to placepayphones at this locationthat would undercut the price of the incumbent. Inany event,
in its capacity as a location provider, a state may certainly contract with a PSP to place a non-PIP
payphone at any locationover which it has such authority. As discussed in connection with entry and exit
barriers,"'? astate may contract witha PSP to place apayphone onastreet corner, or inaschool building,
or at anairport, that competeswithother payphonesat or near such locations. 1t Smply may not subsidize
such payphonesthrough a public interest payphone support mechaniam. Moreover, the state may contract
with the PSP on any basis which a PSPisvoluntarily willingto offer its services. Thus, if the state prefers
to require low end-user rates for such payphones, perhaps as atrade-off to receiving lower commissons
from the PSP, it may contract with the PSP on those terms.

V. PROCEDURAL MATTERS

A. Final Paperwork Reduction Act Analysis

257. The conclusons herein have been analyzed with respect to the Paperwork
Reduction Act of 1995, Pub. L. 104-13, and contains collections of information subject to Office of
Management and Budget review. Theinformation collection requirementsin thisitem are contingent upon
goprova by the Office of Management and Budget.

B. Final Requlatory Flexibility Analysis on Reconsider ation

258. Thefalowing Find Regulatory Hexibility Andyss on Reconsideration (FRFA on
Reconsideration) addresses only those issues that we have modified in this Order on Recondderation in

708 47 U.S.C. §276(b)(2).

07 s, Conf. Rep. 104-230 at 43.

708 Ohio PUC Petition at 5.
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the Implementation of the Pay Teephone Redassfication and Compensation Provisions of the
Tdecommunications Act of 1996 (1996 Act). Specificdly, this FRFA on Reconsideration addresses
modification of taiffing requirements for payphone services, cdculaing carrier common line (CCL)
charges, and amendments to Part 69 of the Commission'srules.”™! We asoincorporate by referencethe
origina Report and Order (the Report and Order) rel eased on September 20, 1996 (CC Docket No. 96-
128), and the Find Regulatory Flexibility Anadyss (FRFA).™2

1. Need for and Objectives of the Order on
Reconsider ation and the Rules Adopted Her ein.

259.  ThisOrder on Reconsideration requires no changes to the FRFA in the origind
Report and Order.™3

260. Theobjective of the rulesadopted inthis Order on Reconsiderationis "to promote
competition amnong payphone service providers and promote the widespread deployment of payphone
sarvicesto the benefit of the generd public."”* In doing so, the Commission is mindful of the balancethat
Congress struck betweenthis goal of bringing the benefits of competition to consumers and itsconcernfor
the impact of the 1996 Act on smdl businesses.

2. Summary of Petitionsfor Reconsider ation and/or
Comments Relating to Small Entities.

261. No party sought reconsderation of our FRFA in this proceeding. The Nationa
Teephone Cooperative Association (NTCA), however, requests a darification of the requirement that
LECsfile coin transmisson servicesin their access sarvice tariffs may be stisfied by smal LECsthrough
participation in a nationa taiff filed by National Exchange Carrier Association (NECA) and recover its
coststhroughaNECA administered poal. If not, NTCA asksfor recons deration of thedecisiontorequire
federd taiffing. Moreover, NTCA aso requests the Commission to clarify thet the tariff provisonsto be
filed be limited to services added to enable payphone services, such as counting and control of coins and
fraud prote(7:tli on, but do not include loops and switching functions, and to clarify the costing methodology
to be used.

3. Description and Estimate of the Number of Small
Entities Affected by this Order on Reconsideration.

262. Themodificationsinthis Order on Recons derationapply only toincumbent LECs.
The estimates of the number of amdl entities affected by this Order on Reconsideration remain the same
as the estimates detailed in the FRFA in the original Report and Order.”®

1 47 CFR. 869 -- Access Charges.

2 Report and Order at paras. 311-362.

"3 |d. at paras. 312-313.

4 47 U.s.C. §276()(2).

5 NTCA Petition at 2-4.

16 Report and Order at paras 315-333.
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4. Tariffing Requirements for Unbundling of Payphone Services.

i. Summary of Projected Reporting, Recor dkeeping and Other
Compliance Requir ements on Reconsider ation.

263. The Order on Recongderation modifies the federd tariffing provisonsto require
that LECs mudt file tariffs with the states regarding the provision of nondiscriminatory basic payphone
servicesthat enable L ECsand independent providersto provide payphone service using either "dumb” or
"smart" payphones. Any basic network services or unbundled features used by a LECs operations to
provide payphone services must be smilarly available to independent payphone providers on a
nondiscriminatory, tariffed basis and mug be tariffed in the state and federa jurisdiction. The tariffs for
basi ¢ payphone services and any unbundled features that LECs provide to their own payphone services
must be: 1) cost based; 2) conggtent withthe requirements of Section 276 withregard, for example, to the
removal of subs diesfromexchange and exchange access services, and 3) nondiscriminatory. Statesunable
to review thesetariffs for compliance with Section 276 and other requirements set forth in the Order may
requirethe L ECsoperating intheir stateto file these tariffs withthe Commission.”” Compliancewith these
requirements may necessitate the use of enginearing, technica, operationd, accounting, hilling, and legd
ills

ii. StepsTaken to Minimize Significant Economic I mpact on

Small Entitiesand Small Incumbent and Independent LECs,
and Alternatives Consider ed.

264. Thistaiff filing requirement is not unduly burdensome on amdl entitiesinthat LECs
arenow required to file their payphone service tariffs with the statesin the same manner asthey have been
filing tariffs for other telephone services with the states. Additiondly, to provide maximum flexibility and
the least burdensome approach, the Order on Reconsiderationdelegatesto the Common Carrier Bureau
the authority to determine the least burdensome method for smdl carriers to comply withthe requirements
for filing of tariffs with the Commission, such as those suggested by the NTCA. "8

5. Amendmentsto Part 69

i. Summary of Projected Reporting, Recordkeeping and Other
Compliance Reguirements on Reconsider ation.

265. The Order on Reconsiderationdarifiesand modifiesthe method for cdculaing the
carrier commonline charge to remove payphone costsand to adjust for additional subscriber line revenues.
This Order darifies and revises the exogenous cost adjustment mechanism adopted in the Report and
Order and requires LECs to subtract the payphone costs described in Section 69.501(d) of the
CommissionRules associ ated with payphone lines, prior to devel oping the payphone cost dlocator. LECs
proposing to subtract payphone line costs or inmate payphone costs for the purpose of thar PCI
adjusment are required to provide complete details to demonstrate that ther line cost cdculations are
reasonable. LECs can achieve application of multiline subscriber line charges (SLCs) to payphone lines
through recal cul ating and revising carrier CCL charges pursuant tothe CCL formulain Section 61.46(d).”°

i Seeparas. 162-165, above.

718 Seepara. 163, above; NTCA Petition at 2-4.

19 Seepara. 205, above.
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Compliance with these requirements may necessitate the use of engineering, technical, operationd,
acocounting, billing, and legd ills.

ii. StepsTaken to Minimize Significant Economic I mpact on
Small Entitiesand Small Incumbent and Independent LECs,
and Alternatives Considered.

266. Therequirement that LECs proposing to subtract payphone line costs or inmate
payphone costsfor the purpose of their PCI adjustment must provide complete details to demonstrate that
ther line cost calculations are reasonable, averts discrimination, facilitates the growth of competition, and
ensures ghat there is no unnecessary burden for dl parties, induding smdl entities and smdl incumbent
LECs.

6. Report to Congress.

267. The Commisson shdl send a copy of this FRFA on Reconsderation, aong with
the Order on Reconsderation, in a report to Congress pursuant to the Smdl Business Regulatory
Enforcement Fairness Act of 1996, 5 U.S.C. 8 801(a)(1)(A). A copy of this FRFA onReconsideration
will dso be published in the Federd Regider.

V. CONCLUSON

268. Inthis Order on Reconsderation, we affirm the essentid features of the policies
established in the Report and Order. On reconsideration, however, we modify: (1) the requirements for
LEC tariffing of payphone services and unbundled network functiondities; and (2) the requirements for
LECs to remove unregulated payphone costs from the carrier common line charge and to reflect the
gpplication of multiline subscriber line chargesto payphone lines. We aso darify various issues addressed
in the Report and Order.

VI. ORDERING CLAUSES

269.  Accordingly, pursuant to the authority contained in Sections 1, 4, 201-205, 226,
276 and 405 of the Communications Act of 1934, as amended, 47 U.S.C. 88 151, 154, 201,205, 226,
276, and 405, IT ISORDERED that the palicies, rules, and requirements set forth herein are ADOPTED.

270. ITISFURTHERORDERED, that 47 C.F.R. Part 69 |SAMENDED as set forth
in Appendix C, effective (30) days after publication of the text thereof in the Federd Regider.

271. ITISFURTHER ORDERED, thatthe Petitions for Reconsiderationfiled by Ohio
PUC, NTCA, BdlSouth and Sprint, ARE GRANTED in part and DENIED in part, as described herein.
All other Petitions for Reconsideration filed in this proceeding ARE DENIED

272. 1T IS FURTHER ORDERED, that the Petitions for Clarification filed in this
proceeding ARE DENIED in part, and GRANTED in part, as described herein.

273. 1T ISFURTHER ORDERED, that MCl's Mation to Serve One Day Late IS
GRANTED.

720 See paras. 203-205, above.



Federal Communications Commission FCC 96-439

274. 1T 1S FURTHER ORDERED, that CompTd's Motionto Accept Petition for
Reconsideration, or inthe Alternativeto Treat AsCommentson Petitions for Reconsideration, ISDENIED
in part and GRANTED in part, as described herein.

275. 1T 1S FURTHER ORDERED, that Cable & Wirdess Motion for Temporary
Waiver or, in the Alterndtive, for aLimited Stay, is DENIED.

276. 1T 1S FURTHER ORDERED, that this Memorandum Opinion and Order on
Reconsderation will be effective (30) days after publicationof asummary thereof in the Federal Regidter.

FEDERAL COMMUNICATIONS COMMISSION

William F. Caton
Acting Secretary
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APPENDIX A
PARTIESFILING PETITIONS

1 AirTouch Paging  ("AirTouch")

2 American Public Communications Council ("APCC")

3 Ameritech

4 AT&T Corp.  ("AT&T")

5 BdlSouth Corp.  ("BelSouth”)

6 Cable and Wirdless, Inc.  ("Cable & Wirdess')

7 People of the State of Cdlifornia and the Public Utilities Commission of Cdifornia (Cdifana

PU

8 Consumers Union Southwest Regional Office, Center for Economic Justice, Public Citizen
Texas, Texas Citizen Action  ("Consumers Union™)

9 Office of the People's Counsdl for the Didtrict of Columbia ("OPC-DC")

10 Inmate Calling Services Providers Codition  ("Inmeate Codition”)

11 InVison Telecom, Inc.  ("InVison")

12 WorldCom, Inc. d/b/aLDDS WorldCom  (*WorldCom”)

13 Maine Public Utilities Commission, Alabama Public Service Commisson, Didrictof ~ Cdurba

Public Service Commission, Maryland Public Service Commission, Montana Public Service

Commission, Vermont Public Service Commission, Virginia State Corporation Commission

("Mane PUC")

14 MCI Teecommunications Corp.  ("MCI")

15 Nationd Telephone Cooperative Association  ("NTCA™)

16 New Jersey Payphone Association  ("NJPA™)

17 State of New Y ork Department of Public Service ("New York DPS")

18 Public Utilities Commission of Ohio  ("Ohio PUC")

19 Oklahoma Corporation Commisson  ("Oklahoma CC")

20 PageMart 11, Inc.  ("PageMart")

21 Paging Network, Inc.  ("PageNet")

22 Persona Communications Industry Association  ("PCIA™)

23 RBOC Payphone Codition ("RBOC")

24 Sprint Corporation (" Sprint”)

25 Southwestern Bell Telephone Company  (“SW Bdl")

26 Public Utilities Commisson of Texas ("Texas PUC")

27 United States Telephone Association  ("USTA")

28 Wisconsin Pay Telephone Associetion, Inc.  ("WPTA™)
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APPENDIX B
PARTIESFILING COMMENTS™

AirTouch Paging  ("AirTouch")

American Public Communications Council  ("APCC")
Ameritech

Arch Communications  ("Arch’")

AT&T Corp.  ("AT&T")

BelSouth Corp  ("BellSouth™)

Competitive Telecommunications Asociation  ("CompTd")
Inmate Caling Services Providers Cadition  (“Inmate Codition™)
LCI International Telecommunications, Inc.  ("LCI")

10 Worldcom d/b/aLDDS WorldCom  ("WorldCom”)

11 MCI Tdecommunications Corp.  ("MCI")

12 New Jersey Payphone Association  ("NJPA™)

13 Persond Communications Industry Association  ("PCIA™)

14 Peoples Telephone Company, Inc.  ("Peoples’)

15 Puerto Rico Telephone Company  ("Puerto Rico Telephone™)
16 RBOC Payphone Caodition ("RBOC Codlition™)

17 Southern New England Telephone  ("SNET")

18 Sprint Corporation (" Sprint™)

19 Tdecommunications Redlers Association  ("TRA™)

20 Touch 1 Communicetions ("Touch 1")

O©ooO~NOUITR_hWNE

21 The following parties submitted letters to the Commission, which are treated asinforma comments and

considered part of the record in this proceeding: Access Hedlth, Inc.; Budget Rent a Car Corp.; Comverse Technology,
Inc.; Craddock-Terry, Inc.; Crestar Bank; Delta Air Lines, Inc.; The Hertz Corp.; Japan Airlines; Lincoln National Corp.;
Magnetek, Inc.; Marley Mouldings Inc.; Promus Hotel Corp.; Reynolds Metals Co.; SDN Users Association, Inc.; United
Airlines; 1-800-FLOWERS.
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APPENDIX C

RULESAMENDED
Part 69 of Title 47 of the Code of Federd Regulations is amended as follows.
PART 69 -- ACCESSCHARGES
1. Theauthority citation for Part 69 continuesto read asfollows:
Authority: Sec. 4, 201, 202, 203, 205, 218, 403, 48 Stat. 1066, 1070, 1077, 1094, as amended; 47
U.S.C. 154, 201, 202, 203, 205, 218, 403.
2. Section 69.5 is amended by revising paragraph (a) to read as follows:
8§ 69.5 Personsto be assessed.

(& End user charges shal be computed and assessed upon end users, and upon providers of public
telephones, as defined in this subpart, and as provided in subpart B of this part.

* x *k % %

3. Section 69.104 isamended by revising paragraph (a), redesignating paragraph (d) as paragraph (d)(2),
and adding a new paragraph (d)(2) to read asfollows:

§69.104 End user common line.

(@ A chargethat is expressed in dollars and cents per line per month shal be assessed uponend
users that subscribe to loca exchange telephone service or Centrex service to the extent they do not pay
carrier common line charges. A charge that is expressed indollarsand cents per line per month shdl dso
be assessed upon providers of public telephones. Such charge shall be assessed for each line between the
premises of an end user, or public telephone location, and aClass 5 officethat is or may be used for loca
exchange service transmissons.

* % % % %
(d)(l * k* *

(2) The charge for each subscriber line associated with a public telephone shdl be equd to the
monthly charge computed in accordance with § 69.104(d)(2).

* k x k %

4. Section 69.501 is amended by removing and resaerving paragraph (d); and by revising paragraph (€)
to read asfollows:

§69.501 General.

* k k * %
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(e) Any portion of the Common Line eement revenue requirement thet is not assgnedto Carrier
Common Line dements pursuant to paragraphs (), (b), and (c) of this section shdl be gpportioned
between End User Common Line and Carrier Common Line pursuant to 8 69.502. Such portion of the
Common Line element annua revenue requirement shal be described as the base factor portion for

purposes of this Subpart.



